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INTRODUCTION 


To EVERY man and woman in America this book is 
a call to action. Its notes are trumpet toned. 

For about ten years, or particularly since the close 
of the World War, it has been a popular pastime in the 
United States to write and speak of a ‘‘crime wave.’’ 
The very phrase that is used suggests the attitude of 
the country toward the problem, which has been 
treated as if it were a temporary, passing hysteria, 
chargeable to the shell-shocked condition of all human- 
ity after the great conflict in Europe, or to the 
suddenly-imposed prohibition laws in the United 
States, or to some other factor more or less remote. 
The word ‘‘wave’’ connotes in the public mind, con- 
sciously or unconsciously, something that ebbs and 
flows; and the popular conception of the high tide of 
lawlessness now assailing life and property all over 
the land is that it is bound to subside; that it will be 
succeeded in due course by a low tide, and thus main- 
tain the average of safety and good order. 

This conception is not only false, but it is danger- 
ous. It is not a temporary wave, rising and receding, 
with which we have to deal. Nor will it do to charge 
the present orgy of crime in this country to any 
specific antecedent. As for the World War, there were 
about as many people murdered in the United States 
while the conflict was going on in Europe as there 
were American soldiers lost on the battle-fields. As 
for prohibition, the steady increase in major crimes, 
which have clogged the dockets of the courts, has kept 
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a pace quite unrelated to the comparatively minor 
offenses against the Highteenth Amendment. The 
plain truth is that we are witnessing a constant, per- 
sistent and apparently permanent growth in those 
forms of brutal and violent lawlessness which have 
always been recognized, in Knglish-speaking countries 
at least, as dangerous to the public, and which all men 
agree the State must put down if the State is to live. 
We see all around us the professional burglar, thug, 
murderer, bandit and common thief, operating by the 
latest and most modern methods, and actually more 
or less organized in the assault upon the law-abiding. 
We see also that in their fight against society the 
criminals are using the most up-to-date facilities. The 
pistol, the automobile, the airplane, the wireless, even 
the machine-gun and poison gas are thoroughly under- 
stood and appreciated by the outlaws. They are armed 
with the most improved instruments of war and the 
campaign they are waging is nothing short of war. 

To meet this enemy the forces of law and order are 
using, generally speaking, a loose, disorganized police 
method of a hundred years ago. We have isolated 
units scattered throughout the country which are about 
as effective in defeating clever, desperate and pro- 
fessional criminals as would be the widely scattered 
contingents of militia in repelling an invading army. 

This is the real heart of the situation. The Ameri- 
can people are confronted by a national peril which is 
growing graver every hour, and if public opinion is 
not so effectively aroused as to procure some prompt 
and heroic remedy the day will come when the reg- 
ularly constituted machinery for the maintenance of 
law and order will break down altogether, and the 
safety of life and property will depend upon voluntary 
defenders. 


This may seem an alarming statement. It is in- 
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tended to alarm. But no one who knows the facts 
about criminal conditions in the United States will say 
that the statement is exaggerated. What is meant is 
simply that there is a rapidly growing army of vicious 
and violent criminals in nearly every section of the 
country who are becoming more and more bold in the 
scorn of all restraint, and if the increase in crime dur- 
ing the next ten years shall progress in the same ratio 
as the last ten years have witnessed, and if the forces 
of repression, protection and punishment are not 
strengthened and improved, the outlaws will have the 
upper hand, and the case of Order against Disorder 
will be lost. Our sole hope to restore America to her 
former position of a law-abiding country is in the 
awakening of public opinion to the actual and terrify- 
ing facts. 

Verily it is a time for the people to ‘‘take the law 
into their own hands’’—not in the sense in which this 
has been done in pioneer communities where no organ- 
ized authority existed, and where a remedy so heroic 
was the last resort. The people must take the law into 
their own hands in their capacity as its makers and 
guardians, and, in the last analysis, its only real tribu- 
nal of enforcement. Crime commissions may investi- 
gate and report; bar associations may review and 
resolve; officials in intimate contact with the problem 
may proclaim the dangers day by day, but until the 
people hear and heed nothing will be done. We may 
smugly say that it is the business of the Judges, the 
prosecuting attorneys and the policemen to suppress 
_ erime; but it will never be suppressed until we make 
it our business. And our business is first to know the 
facts, and second to change them. It is to make felt, 
courageously and immediately, the influence of public 
opinion upon the conduct of legislators, courts, law- 


yers, jurors, prosecuting officers and every authority 
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that has to do with the enactment and enforcement of 
criminal law. They must know that the people are 
watching the proceedings. They must feel the spur 
of a public conscience, not one that merely reads and 
listens but one that acts through every practical means 
at hand. Responsibility for the present menace to our 
institutions can not be shifted to mere agents. It is 
shared in large part by the principals. And the 
principals are the people themselves. They get the 
laws they want, and the enforcement they earn. 

It is a safe assumption that if any man can speak 
with authority on crime conditions in the United 
States, it is the judge of a trial court in Chicago. The 
author of this book, Judge Marcus Kavanagh, has 
admirably fulfilled this expectation. He has pro- 
duced the most scholarly, instructive and convincing 
work that has been written on the subject. In the first 
place, he has marshaled the facts, and he has done this 
in a fashion so straight-away and convincing, from 
such authentic and indisputable sources, that the mere 
arraignment of them makes an appalling picture. 
Secondly, he has pointed out, with clarity and courage, 
the chief causes of the welter of crime in the United 
States, as well as the weaknesses in our system of law 
enforcement which have emboldened and encouraged 
professional criminals. Finally, he has indicated 
with an acumen and thoroughness nowhere else re- 
vealed, and only possible from one of practical experi- 
ence on the Bench, some sane, simple and effective 
remedies. 

To portray the facts alone, as they are here col- 
lected, is a patriotic service to the American people. 
He has shown that the United States is the most 
lawless of all the so-called civilized countries in the 
world. The statistics on murders alone, and the 


amazing increase in the percentage of homicide mortal- 
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ity per hundred thousand of population, since 1900, 
and particularly during the last ten years, tell a story 
that should bring a blush of shame to every American 
citizen. Compared with Great Britain or Canada or 
France or Germany or Italy or Japan, the depths to 
which we have fallen seem unbelievable. Our only 
rival is Mexico. When New York is compared with 
London, or Chicago with Paris, or any American city 
with Rome or Berlin or Tokyo, the contrast is repellent 
and humiliating. I refrain from quoting these sta- 
tisties, or presenting any synopsis of them, because it 
seems a duty to the reader not to shield him from the 
shock that can be best delivered in the first-hand story 
which follows. 

The description of what the author calls the ‘‘ black 
army’’ of criminals in the United States, with its 
amazing growth in numbers, and its ruthless refine- 
ment in cunning and cruelty, makes a dramatic 
chapter that should be read and pondered. It is a 
significant fact not heretofore stated with such 
courageous disregard of international sensibilities, 
that a large part of this army consists of aliens and 
foreign born. While European writers and thinkers 
have adopted the fashion lately of deprecating with 
polite condescension the reign of lawlessness in the 
United States, it is pertinent and timely to observe 
that, aside from offenses committed by negroes, two- 
thirds of the crimes in the United States are com- 
mitted by persons born in Europe, or by their im- 
mediate descendants. Of course the great body of 
our foreign-born citizens are law-abiding, and, indeed, 
as a class they probably have a more wholesome 
respect for constituted authority than is generally 
exhibited by a large part of our population who come 
from generations of native born. Nevertheless the 
records of the courts and penal institutions show the 
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lamentable fact that the numbers of foreigners on the 
criminal rolls are out of all proportion to their fraction 
of the total population. The truth is simply this: that 
while in every European country there is less lawless- 
ness than there is in the United States the chief con- 
tributors to lawlessness in the United States are the 
immigrants from European countries. There is, how- 
ever, no consolation in this fact. If it shows anything 
it shows that the criminally inclined, especially the 
young, who would be afraid of the laws of their own 
country, or that of their parents, are not afraid of the 
laws of the United States. Whatever else can be 
deduced from this situation, it speaks in the last analy- 
sis rather against our legal authority than against 
those who flout and scorn it. 

The money cost of crime presents a picture almost 
as black as the toll of life and limb. A recent com- 
putation by a serious student of the subject shows that 
criminal activities in this country cost us not less than 
thirteen billion dollars a year, or about the total of 
the war debts. But putting aside the annual expendi- 
tures for the prevention and punishment of crime, and 
the upkeep of jails and penal institutions; and putting 
aside the loss of property by fraud, or its destruction 
by arson, as politer wrongs, and confining the question 
to merely predatory crimes committed by burglars, 
robbers and thieves, Judge Kavanagh shows that if 
these miscreants would contribute the booty they alone 
have seized in two years, the amount would have paid 
for the Panama Canal, the Suez Canal ‘‘and then for 
good measure made a present to Canada of the Wel- 
land Canal.’’ Indeed, he shows that the proceeds of 
robbery and theft for three years in the United States 
would exceed by seventy-five million dollars all the 
contributions to colleges and schools of every kind in 
the United States during the past fifty years. 
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So much for the big outstanding facts. They are 
followed by a philosophic study of crime in the ab- 
stract and the concrete, drawn from the pathological 
and metaphysical literature on the subject, and 
humanized by the author’s homely illustrations from 
experience. Then comes a sounding rebuke to the 
sentimentalists who minimize the responsibility of the 
wrong-doer and waste their sympathy on the criminal 
instead of at least dividing it with the victim. Next, 
an irrefutable demonstration of the superior rather 
than the inferior intelligence of the professional crook 
and thug; a sharp denunciation of the abuses of the 
insanity plea; a wise and sympathetic discussion of 
Juvenile Courts, delinquent children and first offend- 
ers; and finally, a critical review of the ‘‘technicality”’ 
in practical operation, with a compilation from adjudi- 
cated cases showing its absurd results in freeing the 
guilty. These constitute the most striking points 
illuminated in his survey of the whole dark field of 
criminal jurisprudence before the author enters upon 
the more hopeful task of proposing some practical 
remedies. 

The first and most important need, as pointed out 
by Judge Kavanagh and urged by other students of 
the subject since our appalling state was sensed by the 
serious-minded, is a national and comprehensive ascer- 
tainment of the facts. We must know the truth before 
we can be free. Every civilized nation, except our- 
selves, gathers and publishes reliable statistics cover- 
ing the whole area of criminal activities and law en- 
forcement. The census reports in the United States, 
for example, have heretofore published the most 
minute information about how many of us are born, 
and how many of us die, but not a word as to how any 
of us may safely live. It is true that the last report of 


the Census Bureau shows an earnest effort to remedy 
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this defect; but there has never been, nor is there 
promised now, any action by Congress or any co- 
operation between the national and state governments 
which would bring about an authoritative exposure of 
criminal conditions throughout the country—the first, 
and the one vital prerequisite to any consideration of 
remedies. 

The second proposal, which is certain to be adopted 
when once the facts are revealed, is the establishment 
of a permanent central bureau in Washington, 
coordinating with the state and local authorities in the 
suppression of crime. The only beneficiary of the 
doctrines of ‘‘states’ rights’? and ‘‘police powers’’ 
when applied to the detection and punishment of crime, 
is the criminal. The man who holds up a pay-clerk in 
New York to-day is quite likely to kill a policeman in 
Chicago to-morrow and murder a girl in Los Angeles 
three days later. He thrives on our forty-eight 
separate jurisdictions, and perhaps feels a real thrill 
of love for his country when he thinks of its vast ex- 
panse, its helplessness in police cooperation, and its 
countless means of escape. No doubt a real factor in 
accounting for the difference in the number of crimes 
in Hngland and those in the United States, and 
especially for the greater number of arrests and con- 
victions in proportion to the offenses in the former 
country, is this very centralized authority in Scotland 
Yard; while there is another factor, merely fortuitous 
and rarely appreciated, which is found in the very size 
of our country as compared with that of England, or 
of any other nation with which crime conditions may 
be contrasted. In the United States the professional 
gunman has a wide area in which to hide. All he needs 
is a fast automobile, and with no frontiers to cross he 
can change his legal status every few hours. He lives 


in what is to him the safest country in the world, and 
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there is no inducement to become a fugitive from its 
justice. He can enjoy a variety of climate, meet his 
pals and confederates in the well-organized brother- 
hood of the underworld; and he must really enjoy the 
game. 

In England he could not get farther than a few 
hours’ drive from the scene of his crime until he struck 
a seaport, where the waiting officers of the law would 
touch him on the shoulder. In France or Germany or 
Italy he would not travel far until he encountered an 
outpost on the frontier where he would have to account 
for himself, and where his coming would no doubt be 
entirely expected. The only new facility which may 
put the burglar and bandit in Europe on something 
like the par of safety he enjoys in the United States, 
will be the airplane when it comes into the same 
general use as the automobile. 

In the matter of court procedure the reforms pro- 
posed by Judge Kavanagh are set out with boldness 
and precision. They are the last word on the subject 
because they are written with the benefit of the latest 
information, after a full consideration of the systems 
in other countries, and in the light of the most recent 
developments in several of the more progressive 
American states. The reader must especially note 
what is said about the foreign criminal in our midst 
and how to dispose of him; the strong case that is 
made for the death penalty for first degree murder; 
the substitution of a five-sixth for a unanimous verdict 
in all felony cases except those involving the death 
penalty; the proposed waiver of a jury under certain 
safeguards; and the grant of greater powers to the 
judge in selecting the jury, controlling the law of the 
ease, and assisting by summation and comment the 
rendition of a just verdict. 


After the trial, the most valuable suggestions 
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made are those which tend to discourage trivial ap- 
peals by empowering Appellate Courts in criminal 
cases to consider only the ends of justice to be served 
without regard to form or precedent, and even to re- 
duce or enlarge the penalty imposed. After the sen- 
tence, the most pertinent reform advocated is that of 
putting an end to the abuses of parole and probation, 
and strengthening as well as lengthening the hold of 
the law over habitual offenders. 

But of all the proposals which the author makes 
to remedy defects in criminal procedure, the two which 
strike at the most indefensible evils and must rally 
the swiftest support from all clear-thinking lawyers 
and citizens are: first, a modification of the old rule 
about self-incrimination as an inviolable protection of 
the accused; and, second, the relegation to the limbo 
of all dead things, of the cumbersome, artificial and 
time-dishonored forms of criminal pleading. No 
argument worthy of consideration can be made in 
favor of continuing to its full import the protection of 
one accused of a crime from ‘‘testifying against him- 
self.’? He is the one individual who knows what the 
truth is better than any one else in the courtroom, and 
it may well be doubted if any member of the American 
Bar can cite a case within his own personal experience 
in which a man, wholly innocent of the crime charged 
against him and conscious of no wrong-doing in con- 
nection with the matter under inquiry, refused to 
testify. It is a notorious fact, evidenced every day in 
our trial courts, that while the man who testifies may 
be either guilty or innocent, the man who declines to 
testify is almost certainly guilty. The very words that 
have come, from long usage, to express a popular con- 
ception of the privilege accorded to an accused, that 
he shall not be ‘‘compelled to testify against himself,’’ 
or, as the Federal Constitution phrases it in the fifth 
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amendment, ‘‘to be a witness against himself,’’ seem 
conclusively to presume that this protection is for the 
guilty only. The innocent man does not need it or 
want it. He does not ‘‘testify against himself’’; he is 
far more likely to say something in his favor. Of 
course no person should be required by his. own en- 
forced testimony to disclose the commission of a crime 
_ before a grand jury, or otherwise; nor should any 
person, after indictment and upon his trial,.be com- 
pelled to testify whether against himself or for him- 
self. But it is an entirely different thing to say that if 
a defendant in a criminal case refuses, with his own 
knowledge of the facts, to assist the court and jury 
in finding out the truth, no inference can be drawn 
from this conduct and no comment made upon it. In 
England, where this fetish was born, and where it, with 
several others which we retain, has been long ago 
discarded, there was every inducement in an earlier 
and ruder age, for the courts in the administration of 
what we call ‘‘adjective’’ law to protect the accused 
from the cruel severities of the ‘‘substantive’’ law. 
Thus there developed this ancient rule of evidence. 

But in both England and France to-day, while the 
accused can not be compelled to testify, his refusal or 
neglect to do so is a circumstance that may be used 
against him by the court, the prosecutor and the jury. 
T have sat with the court at the Old Bailey in London, 
and witnessed criminal trials both there and in the 
Court of Assize in Paris, and the question of the de- 
fendant’s privilege in testifying was never even raised. 
He was called as a matter of course, and while he 
could not be compelled to testify, he took the stand or 
he took the consequences. 

As to the old, worn-out artificialities of criminal 
pleading, they are a disgrace to modern jurisprudence. 


Of course, in that older day when the most trivial 
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offenses in England were punished by death, when a 
child could be hanged for stealing a penny, there were 
no doubt countless numbers of people who escaped 
the gallows not because they were innocent but because 
every device that ingenuity could contrive was used to 
protect them from inhuman penalties. 

It was from that age we inherited our precedents 
in the cabalistic art of drawing indictments; our pro- 
found reverence for the literal; our grave concern 
over uncrossed t’s and dotless 2’s; and our nice dis- 
crimination in murder charges between a gun and a 
knife, in assaults between a left ear and a right ear, 
and in theft between a black horse and a bay horse. 
It was from this age we adopted, and still retain in 
many jurisdictions, the absurd theory that if a man is 
guilty of murder and an error in the judge’s charge 
results in his conviction of manslaughter, he is en- 
titled to a new trial; and since, on a new trial, he can 
not be tried for murder again, because the first verdict 
being for manslaughter constituted a finding of not 
guilty of murder, he goes free altogether. 

It is a solemn fact that many of our rules of vari- 
ance between indictment and proof, which have been 
sanctioned by the highest courts in the land, have no 
place in any arena except the comic stage. Every 
indictment ought to state the crime in the simplest, 
briefest language possible. Every indictment ought 
to be subject to amendment by the trial court or even 
by the Appellate Court, if the difference between the 
charge and the proof is not so material as to endanger 
any substantial right of the defendant. 

In the Appendix of this book will be found in fatal 
contrast, first, a typical indictment for murder in an 
American court, with all its length, breadth, and 
especially its thickness; and, second, the simple state- 


ment from an actual case, of the same offense in 
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England, comprising about fifteen words, reciting that 
“‘Roland Duck (on a certain day) murdered Nellie 
Pearce.’’ Judge Kavanagh and I chanced to witness 
together, from the Bench, in London, the trial of this 
case. We were amazed, first, at the simplicity of the 
indictment; second, at the quickness with which the 
jury was selected, taking about fifteen minutes; third, 
_ at the celerity of the trial which did not consume more 
than four or five hours, although there was a vigorous 
defense and many intricate questions of fact; fourth, 
by the short-cuts in the examination of expert wit- 
nesses, one or two instances of which would have 
assured a reversal in any American jurisdiction; and, 
finally, by the dismissal of the appeal from the Bench 
of the Appellate Court, and the execution of the de- 
fendant who, despite possible errors, was manifestly 
guilty—all within about a month of the commission of 
the crime. 

The road before us seems dark and the task seems 
insurmountable. Yet a ray of light shines here and 
there, and some feeble blows have been struck against 
the citadel of lawlessness. The first action to attract 
a little more than local attention was that of the 
American Bar Association in the appointment of the 
committee on law enforcement which made a general 
investigation of crime conditions running over several 
years, together with a comparative study of judicial 
procedure in the United States and in certain Kuropean 
countries whose systems could be fairly contrasted. 
Their reports and recommendations were approved 
by the Bar Association, and were printed in pamphlet 
form and widely circulated. 

It was natural and appropriate that lawyers should 
be the first volunteers in this crusade for orderly gov- 
ernment. They were awakened to some consciousness 


of that responsibility which rests upon them more 
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than upon any other class of the American people; for 
the lawyers are part of the judicial machinery of the 
land; they are officers of the courts and their oath of 
office requires them to ‘‘see that the laws are en- 
forced.’’ From the Bar the Bench is recruited and the 
prosecuting offices are filled. From the Bar also, it 
must be admitted with bowed head, has come the use 
of those age-old tricks of technicality and delay which 
are a reproach to our institutions. But, most humiliat- 
ing of all, it is the Bar which is dishonored by those 
cunning practitioners whose relationship to profes- 
sional criminals makes them nothing less than part- 
ners in crime. 

And just here it must be said that the noble pro- 
fession of the law, distinguished though it is by thou- 
sands of members of ability and high principle, will 
never be redeemed in public confidence, nor the law 
itself restored to that respect to which it is entitled 
until the lawyers accept the chief responsibility for 
law enforcement; until they rid their ranks of the base 
and unworthy; until they regard their office as a public 
function and not a private vocation; until they rate 
service above fees, and see to it that no just cause in 
the courts is without a defender, whether paid or not, 
and no rogue or public enemy, whatever his means, 
can hire a decent conscience. 

The work done by the American Bar Association 
has been followed or accompanied by similar move- 
ments on the part of local associations, and by the 
organization of state and municipal crime commis- 
sions in various parts of the country. 

Marcus Kavanagh was an early and continuing 
member of the law enforcement committee of the 
American Bar, and thus as a pioneer in the work of 
law reform, as well as an untiring speaker and writer 


on the subject for many years, he has won a post of 
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authority. Mr. Chief Justice Taft has been a con- 
sistent guide and inspiration in the battle for saner 
methods of procedure, not only setting the example of 
celerity in his own court, but readily participating, 
whenever occasion offered, to contribute in any worth- 
while discussion of ways and means to relieve the in- 
tolerable conditions which now prevail. A striking 
instance of this is the very wise and thoughtful ad- 
' dress recently delivered by the Chief Justice before 
the National Crime Commission in Washington. 

But despite some very earnest work in the field, 
there has been thus far scarcely any harvest. The 
only crops in the way of accomplishment that have 
been gathered, have been one in the national domain 
and one in the state. The first of these was an act 
passed by the last Congress, and now the law of the 
land, forbidding, under heavy penalty, the transporta- 
tion of small firearms through the mails. This is a 
long step in the right direction, for the pistol, as the 
figures undoubtedly show, is responsible for three- 
fourths of all the murders that are committed in this 
country every year. They are still being manufac- 
tured, however, at the rate of about four hundred fifty 
thousand per annum, of which it is estimated about 
fifty thousand (which could easily be made under state 
or federal supervision) go to police officers, or others 
entitled to use them, and the remainder goes generally 
to criminals and irresponsibles. This murder-breed- 
ing industry should be stopped. 

- The other instance of a real accomplishment in the 
direction of better criminal laws and procedure, is to 
be credited to the reform commission and the legisla- 
ture of California. That state adopted, in the year 
just closed, a new code of criminal procedure, which, 
being approved by the Governor, and now in force, 
marks a real epoch in American jurisprudence. It 

x1x 


INTRODUCTION 


provides for a waiver of jury trials in criminal cases; 
for the simplification of criminal pleading; and for the 
abolishment of all technical rules which make for delay 
or the miscarriage of justice. It assures the trial of 
all offenses within thirty days from the date of the 
information or indictment, and the final determination 
on appeal in not more than four months. Further than 
this, the new code of California puts the duty primar- 
ily upon the trial judge to select the jury, equalizes the 
number of peremptory challenges between the people 
and the defendant and discourages appeals by requir- 
ing that one convicted must begin his sentence pending 
a review, unless the trial court, in its sole discretion, 
orders a stay. 

With respect to habitual criminals, the California 
code is probably the most stringent in the world, for 
it provides that any person convicted in that state of 
any felony who has been previously at any time, or in 
any place, twice convicted of a major felony (as 
defined) shall be adjudged an habitual criminal, shall 
be imprisoned for life and shall not be eligible for re- 
lease or parole until he shall have served a minimum 
of at least twenty years. 

But the most novel and refreshing departure from 
the old order in California is the remedy applied to 
the much-abused plea of insanity. The new system, 
like that proposed in the chapter herein on insanity, 
assures the protection of society whatever the result 
of the plea. It was first suggested, I think, by the 
present Secretary of the Navy, Curtis D. Wilbur, when 
a judge of the Supreme Court of California. The 
device is very simple, and it will put an end to the 
humbug of insanity as a defense, if anything will. 

Under the practise which now generally prevails 
throughout the country, a murderer who pleads in- 
sanity may be acquitted by the jury on that ground 
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alone, and then being examined on the question of his 
sanity may be found sane, and thus go free. In Cali- 
fornia, under the new law, if a defendant relies upon 
the defense of insanity he must make the specific plea 
‘not guilty by reason of insanity.’’ But no testimony 
is permitted on the subject, and he is tried solely upon 
the question whether or not he committed the act 
charged. If he is acquitted, that ends the matter. If 
he is convicted, then the question as to whether or not 
he was insane is immediately tried as a single and in- 
dependent issue. If found insane he is committed to 
the hospital for the criminal insane. If sane, he pays 
the penalty for his crime. Thus there is no inducement 
to make a sham plea, for if the murderer wins on it 
he is locked up with the criminal insane (his only 
chance for liberty thereafter being the right to have 
his sanity again tested at the expiration of a year), 
while if he loses on it he goes to the penitentiary or 
the gallows. In no event does he escape. 

When an American state can meet the crisis which 
now imperils the lives, the homes and the property of 
the American people with such vigorous measures as 
these, there is yet hope for the supremacy of law in 
this country. There will be no real triumph, however, 
and no restoration to safety and orderly government 
until the amazing facts and the stirring appeal of such 
a book as The Criminal and His Allies sink deep into 
the minds and hearts of all law-abiding citizens. The 
very title chosen suggests the two forces of evil 
which must be combated; first, the criminal himself 
must be met and conquered, man to man, army 
against army, and the superior odds and numbers 
must no longer be on the side of the enemies of 
society. Second, the criminal’s allies must be de- 
feated and demolished. And what and who are these? 


They are the law’s delays; the sentimentalism of 
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faddists and theorists; the technicalities of procedure; 
the base alliance between professional criminals and 
other professionals who make a practise of defending 
them; the selfishness of those who manufacture fire- 
arms with which their fellow-citizens are murdered; 
the sensationalism of a certain class of the press which 
continually spreads the disease of crime and makes it 
alluring to the weak; and, finally, a complacent, sleep- 
ing public opinion which is the criminal’s chief ally. 
Wane H. Exus. 
Washington, D. C. 
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PREFACE 


Frankly, this book has no concern with the reforma- 
tion of criminals, the alleviation of their sufferings in 
prisons, or with excuses for or palliation of their mis- 
_ deeds. Hnough and too much is being written and done 
by others in that regard. The work I offer has sym- 
pathy instead for the law-abiding who have suffered 
at the hands of criminals, and concern for those who 
are about to suffer; but, above all, it has concern for 
honest men and women who, by the weakness of our 
laws, may yet be too strongly tempted to resist break- 
ing them. The book is not written especially for the 
lawyers, legislators or public officials charged with en- 
forcement of law, but rather it is intended for those in 
authority over them—the man on the street and the 
woman in the household—upon whom the ultimate re- 
sponsibility rests. Its one purpose is to enlighten the 
general public as to actual conditions of crime in this 
country, the needs of the situation, the responsibility 
for its continuance and the nearest remedy for its evils. 

The voters of the country owe a duty to put out of 
their legislatures all persons who oppose needed re- 
lief in the laws, and to discharge from office all who 
therein condone crime. If the people, knowing our 
present terrible situation and realizing that duty, fail 
in their obligation, then we as a nation deserve the 
dishonor which, sweeping from all the rest of the 
world, now overwhelms the reputation of this Republic, 
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CHAPTER I 


THE SITUATION 


The common problem, yours, mine, every one’s, 
Is—not to faney what were fair in life 
Provided it could be,—but, finding first 
What may be, then find how to make it fair 
Up to our means: a very different thing! 
—Rosert BRownina. 


At tus hour the most urgent and persistent call 
of patriotism in the United States demands the re- 
habilitation of justice and requires that the nation 
take heed to the wide and spreading extent of crime. 
Edmund Burke said, ‘‘ Justice is the greatest concern 
of mankind.’’ A system of laws for the protection of 
life, person and property, however wise, is worse than 
valueless if not enforced. Just and vigilant laws, to- 
gether with the substantial enforcement of these laws, 
constitute the thing we call public justice. Without 
justice supreme in any country or place, life, person 
and property walk under the shadow of a constant 
hazard. It is of the utmost importance that our coun- 
try realizes how far our laws protect life and property. 
However much it hurts to hear the truth the situation 
obliges its utterance. 

Within twenty-five years the United States has be- 
come the richest and most powerful, the most lawless 
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and the most law-ridden country on earth. Our 
wealth mounts up to the uncountable, unthinkable 
sum of three hundred fifty-three billions of dollars or 
two thousand, sixty-three dollars for every man, 
woman and child within our borders. In all history 
such largess of fortune never came to any people. 
Our man power in time of war could easily reach to 
eight million soldiers, enough when organized to over- 
whelm in number at least any two European countries 
and to defy the world in self-defense. We are so free 
that freedom has become a burden. Our laws oppress 
us so little that we make toys of them. During five 
years our legislatures and Congress passed sixty- 
seven thousand ‘new laws and still continue to grind 
them out. The common law, which governs all the 
ordinary affairs of life, must be searched for through 
twenty-four thousand thick volumes. 

In spite of all these laws and the uncountable for- 
tunes spent for the protection of our citizens, twelve 
thousand unshielded inhabitants perished last year at 
the hands of assassins. Stay a moment! So long as 
the body of the American people shoulder away that 
terrible statement as a mere statistical numeration, so 
long will the assassin continue his unrestrained and 
pitiless tragedies. 

Unless the national mind becomes saturated with the 
realization that under the dreadful pall of these figures 
lie stretched twelve thousand stark, pathetic bodies, and 
that above them weep at least sixty thousand agonized 
kindred; and unless the man on the street and the 
woman at her task are made to feel that for all this 
crime and suffering, they themselves bear a part of the 
responsibility, there will fall twelve thousand more 
next year and a like number every year after. Thirty. 
nine thousand people were robbed last year; thirty- 
two thousand others had their homes or other premises 
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broken into. For instance, the last official figures for 
New York City which have come to my notice contain 
the record for 1925. That record shows 2,045 robberies 
and attempts to rob and 2,509 burglaries during the 
year. The official police report for Chicago shows that 
in that city alone during 1926 there were perpetrated 
_ 3,169 robberies and 1,762 burglaries. The record for 
Chicago, in this respect, is not the highest in propor- 
tion to the population for other cities in the country. 
Experts claim that ten billion dollars’ worth in money 
or property was taken or destroyed. I think these last 
figures must be an exaggeration, but still the loss 
climbs up to at least six or seven billions. 

According to official police reports there were 
2,417 robberies in the city of Chicago in 1922; 1,643 | 
-in 1923; in 1924 there were 2,172; in 1925 there were 
2,645; and in 1926, 3,169 persons were robbed in that 
city. For these 3,169 robberies there were sent to the 
penitentiary 268 felons, and 108 additional like of- 
fenders were sent to the state reformatory. 

The Chicago Tribune of November 1, 1927, makes 
this comment: 


“Tn 1926 the Chicago police made 20,186 arrests for 
felonies, crimes punishable by a penitentiary or re- 
formatory sentence. Yet out of that number only 647 
persons went to the penitentiary or reformatory. Out 
of a total of 265,014 arrests and summonses in Chicago 
137,275 cases—or more than half—were dismissed. 
There is something seriously wrong with a system of 
detection and arrest, trial and commitment, which 
expends so much energy and gets such minor results. 
There is nothing of certainty about such a record, and 
of all elements which serve to deter the criminal the 
element of certainty of punishment is probably the 
most forceful. What respect do the forces of the law 
inspire when an arrest means only a fifty per cent. 
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hazard and the perpetrator of a felony enjoys a thirty 
to one chance of escaping the penalty prescribed by 
the statutes? 

‘‘Secondly, Mr. Clabaugh discovered that though 
19,410 individuals arrested had criminal records and 
2,626 had major criminal records only 164 of them 
went to the penitentiary. Three-quarters of the in- 
mates of the Illinois prisons are classed as first of- 
fenders. 

‘‘This means that habitual criminals are not being 
put away and that the true criminal class, self-con- 
vieted as being unfit for liberty, is being missed, while 
the strength of the law is spending itself on the first 
offenders.’’ 


Also in 1926 there were 1,762 burglaries in Chicago 
for which 430 persons were indicted. Of these 45 were 
sent to the state penitentiary and 19 to the reform- 
atory. Twenty-seven were put on probation and 306 
discharged. ‘Thus the chance of punishment for a 
burglar is about twenty-seven to one in his favor. 

Some recent apologists console themselves into be- 
lieving that the tide of crime is ebbing. Certain police 
officials are making misleading statements to that 
effect. Commitments to prison show a marked de- 
crease for small offenses, but that is because of the 
enormous increase of release on probation without 
commitment, during recent years. On the other hand, 
the population of nearly all the great prisons, where 
perpetrators of serious erimes are confined, shows a 
terrible increase, while the convictions for lesser 
offenses remain practically the same, yet in thirty-two 
states of the Union the prison population convicted 
of felonies has increased since 1922 in a proportion 
greater than ever before reached in this country. In 
some of our state prisons convicts are sleeping on 
the floors for lack of cell room. In most of our populous 
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states additional prisons are being planned or ex- 
tensions are being added to old ones. There is no crime 
wave, merely a constantly rising tide. It is sinful to 
minimize the situation. The Division of Vital Statistics 
of the United States show that homicide mortality has 
increased from 2.1 per 100,000 in 1900 to 7 per 100,000 
- in 1915; to 8.5 per 100,000 in 1924; and according to 
Dr. F. L. Hoffman, the eminent statistician, to 11 per 
100,000 January 1, 1926. One can only Penn by mak- 
ing measurements, and measurements become espe- 
cially significant when made widely comparative. 

Our nearest rival in homicide among civilized na- 
tions, except Mexico, is Italy. In 1919, Italy had 4.5 
per 100,000; in 1920, she had 7.3; 7.5 in 1921; 6.6 in 
1922; and only 4.9 in 1923. England, from whom we 
took our laws and upon whose model we formed our 
institutions, had .8 in 1920; only .7 in 1921; .5 in 1922; 
and .6 in 1923. 

Dr. F. L. Hoffman says: 


‘<The story revealed by these statistics of homicidal 
deaths is an amazing and deplorable evidence of our 
drift into nation-wide violence and contempt of the 
sanctity of human life. Our record is not approached 
in this respect by the corresponding record of any of 
the great nations of the world, properly called 
civilized. 

“In 1922 the homicidal death rate of the Taiteas. 
States Registration Area was 8.4 per 100,000 of popu- 
lation, while in the registration states, the rate 
between 1910 and 1920 increased from 5.9 to 7.9. By 
way of contrast, it may be pointed out that the homi- 
cide rate of England and Wales, compiled in practi- 
cally the same manner, was only 0.5 per 100,000 for 
1922 and 0.6 for 1923. In other words, to every death 
from homicide in England and Wales, there occurred 
proportionately about sixteen in this country. 
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‘In Scotland in 1923, among a population of not 
quite 5,000,000 there occurred only eleven deaths from 
homicide, or at the rate of 0.2 per 100,000 of popula- 
tion. The population of Massachusetts for 1923 was 
not quite 4,000,000 and the deaths from homicide one 
hundred and seven, or at the rate of 2.5 per 100,000. 
In other words, there were about twelve times as many 
deaths from homicide in Massachusetts as in Scotland. 

‘“In the Province of Ontario in 1925, among a pop- 
ulation of a little over 3,000,000, the number of deaths 
from homicide was forty-nine, representing a rate of 
1.6 which compares with a rate of 2.5 for Massachu- 
setts and 8.4 for the United States Registration Area 
for 1922. 

‘‘In the Commonwealth of Australia, with an esti- 
mated population of about 5,500,000 for 1923, the 
number of deaths from homicide was ninety-two, or at 
the rate of 1.6 per 100,000 against a rate of 8.4 for 
this country. In other words, for every one homicide 
in Australia there occurred about five in the United 
States. 

‘‘Conditions are much the same in New Zealand, 
where for 1923, the rate was 0.9 although it had been 
as high as 1.4 in 1915. 

‘‘Another interesting contrast is presented for 
Japan, which in 1922 had an estimated population of 
about 58,000,000 or practically one-half the population 
of the United States. The number of deaths from 
homicide in Japan was four hundred sixty-one for 
that year, or at the rate of 0.8 per 100,000. If the rate 
prevailing in Japan prevailed in this country, we 
would have 1,000 deaths from homicide instead of 
more than 10,000 that actually occurred.’” 


Out of the twelve thousand human beings slain in 
the United States last year, eighty per cent. were 


1Homicides in the United States, F. L. Hoffman. 
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killed by firearms. A revolver almost always implies 
preparation for a killing. Therefore, seven or eight 
thousand of these unfortunates must have been the 
victims of premeditated murders, a crime for which, 
under the laws as administered in England, the cul- 
prits would have died on the scaffold, if such whole- 
sale expiation were anywhere possible. The number 
_ of persons maimed and wounded last year by crim- 
inals, of course, can not be learned, but it safely can 
be estimated at not less than one hundred thousand. 
For purposes of measurement only the comparisons 
set forth in the latest 1926 government statistical re- 
ports for England and Wales are cited as follows: 


““The figures of murders committed in England 
and Wales are not comparable with the figurés for 
foreign countries because of the differences in the 
definitions of murder. If, however, the total number 
of all homicides in certain countries is taken, approxi- 
mately accurate comparisons can be made. In 1924 
the number of homicides in England and Wales (in- 
eluding murder, manslaughter and infanticide) was 
two hundred seventy-four and the annual average for 
the five years from 1920 to 1924 was two hundred 
sixty-eight. The estimated total population of Kng- 
land and Wales in 1924 was 38,746,021. In the United 
States, in the Registration Area, inhabited by ninety- 
three million people out of the total of one hundred 
ten million population of the whole continental area of 
the United States, there were 7,788 homicides in 
1922, of which 5,714 were committed with firearms. In 
Germany in 1921, there were one hundred sixty-seven 
persons sentenced to death for murder; in Italy in 
1918, with a population of 36,557,615, there were 1,983 
homicides (including attempts) actually denounced to 
the courts. In France in 1913 there were eight hun- 
dred fifty-five persons tried for homicide. In England 
and Wales the corresponding figures for 1918 for such 
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crimes known to the police were two hundred sixty- 
seven; in 1924, forty-two persons were tried for mur- 
der, fourteen were sentenced to death, seventeen were 
found insane and eleven were acquitted. Ten were 
hanged. Of the fourteen sentenced, one successfully 
appealed on grounds of manslaughter and three re- 
ceived the prerogative of mercy after the sentence, 
rather than leniency before or during trial as in our 
country.’’ 


The following are the official statistics for the city 
of Paris in 1924: fifty-nine murders, one hundred four 
arrests; fifty-four trials for murder, thirty-six con- 
victions, eighteen acquittals. Of the eighteen acquitted, 
nine were women. Under French law ‘‘slaying under 
provocation or in a quarrel’’ is not punishable by 
death. 

In Greater Berlin in 1924 there were thirty-two 
murders, of which eighteen were of men and fourteen 
of women. Forty-three persons were accused of these 
murders: two committed suicide, two were adjudged 
insane, thirteen sentenced to death, nineteen to long 
terms in prison, three acquitted, one died before the 
trial, three are still fugitives. 

In London with its eight millions of inhabitants 
during 1926, but sixteen murders and twenty-eight 
robberies were reported to the police. Twenty-two 
persons were arrested for this latter offense. There 
were reported also twelve cases of rape and assault 
with intent to commit rape. 

We have fallen since 1850 from the most justice- 
loving of the great nations, to the most lawless. Our 
criminals have increased, since that year from a com- 
parative handful—only seven thousand in all our 
prisons—until, to-day, we have three hundred fifty 
thousand women and men who make their living 
wholly or partly by crime. At this moment the coun- 
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try is being attacked by an army of three hundred 
fifty thousand, who form an invisible foe; hosts of the 
air, whose stroke is sudden, remorseless and unspeak- 
ably cruel. In other words, American soil is occupied 
by an invading hostile army more formidable in size 
and efficiency than any that before the World War 
ever invaded civilized country. It is twice the size of 
the armies that fought at Waterloo. In the Battle of 
Gravelotte, which decided the Franco-Prussian War, 
French and Prussians combined had thirty thousand 
soldiers less than the number we have of dangerous 
women and men who constitute a never ceasing threat 
and menace to our lives and property. Our Black 
Army is twice the size of the Union and Confederate 
Armies that fought at Gettysburg. No story of atroci- 
ties told against the Germans by the newspapers of the 
allied countries during the World War, no inflamma- 
tory tale of French cruelty published by German 
writers at that time, half equals in savagery the actual 
deeds this advancing army is sure to inflict on the 
patient, law-abiding American citizen during the com- 
ing twelve months. 

In order to get a clearly defined picture of an event, 
one must closely assemble its objects; scattered and 
unconnected things lose their value as illustrations. 
Let us then conceive this criminal army concentrating 
its forces and declaring war on the state of Nevada, 
and meeting with the same degree of success that 
attended its depredations against the entire nation 
last year. In six years, it will kill every man, woman 
and child in that state; possess itself of all the land 
and money; and destroy all the cattle, railroads, 
merchandise and other property of the inhabitants. 
In five years, during the same period, conceding the 
past rate of increase, it would assassinate all thé in- 
habitants of Cedar Rapids, Iowa, together with those 
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of Auburn, New York, or else slay every one in Bing- 
hampton, New York, or Terre Haute, Indiana, or in 
any other cities of like size. During the next five 
years, this Black Army in action will outrage thou- 
sands of innocent women and children, rob nearly two 
hundred thousand law-abiding citizens and commit 
other thousands of burnings, and inflict hundreds of 
thousands of cruel thieveries. 

The invading army numbers just one-third of one 
per cent. of the general population of this country. 
The sin and shame of the Republic lies in the fact that 
our nation, if it followed the example of other coun- 
tries, could crush this marauding host as one might 
crush an empty eggshell. This situation continues 
because the ordinary man and woman consider it as 
not affecting themselves or their own households. They 
fail to realize how nearly: the criminal touches them- 
selves. The reader, himself, does not realize how, 
yesterday, somewhere, his own path crossed that of the 
most haunted, most terrible and most unfortunate of 
human beings, the assassin. The killer may have 
served at your table in a restaurant, or sat beside you 
in the street-car, or maybe only his arm touched yours 
in a crowd in passing. You are so surrounded that 
you can not escape some contact with the one hundred 
eighteen thousand women and men in America who 
have unlawfully taken human life. This number does 
not include killings by criminal negligence. Using as 
a measuring rod the other occupations, we find that 
our citizenry includes eighty-two thousand policemen, 
one hundred twenty-seven thousand clergymen, one 
hundred twenty-two thousand male teachers in schools, 
one hundred twenty-one thousand judges, magistrates 
and lawyers, and one hundred eighteen thousand per- 
sons who have wilfully killed other human beings. 

So strong a statement demands proof. Here it is: 
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All persons familiar with the facts will agree that an 
average of eight thousand five hundred unlawful homi- 
cides committed each year for twenty years, or one 
hundred seventy thousand in all, during the past 
generation offers a conservative estimate. The killer 
is usually between the ages of eighteen and thirty-five 
with an expectancy of life according to age running 
from about forty years for the youngest to twenty-five 
years for the oldest. According to the United States 
Census of 1910, there were confined fifteen thousand 
killers in different prisons of the country, and accord- 
ing to the present census there are now confined four- 
teen thousand, three hundred three. Making due al- 
lowance for deaths among them, that would leave at 
the very least, one hundred eighteen thousand crimson- 
handed women and men alive and at large. 

There never was anything like this condition in any 
other civilized nation operating under an organized 
government. We lie afflicted under a spreading plague 
of assassins, as until a generation ago India suffered 
from the scourge of tigers. One tiger that haunted a 
certain spring outside a Nepalese village was known 
to have destroyed forty-two persons. There is one 
street corner in Chicago known as the ‘‘ Death Corner’’ 
where forty-two men have been slain. These one 
hundred eighteen thousand constitute, as I said, a 
class marked and different from their fellow citizens, 
for it must not be thought that one who has taken 
human life can afterward grow to be the same as his 
fellows. 

Words merely translate vision. A mere statement 
of criminal statistics leaves one cold. When we read 
that nearly thirty-nine thousand people were robbed 
in this country last year, no picture accompanies the 
statement showing the terror, suffering and danger 
which form the part of the perpetration of these 
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crimes. When we are told that only seventy-five such 
offenses were committed in the Republic of France 
during the same months and fewer than one hundred 
fifty in all England and Wales, about the only emo- 
tion excited is one of surprise. The ordinary citizen 
seldom realizes how closely the danger of criminal 
attack threatens him and his family until the assault 
is actually made upon them. 

Any one in a big city who keeps occasional late 
hours and who is supposed to carry once in a while as 
much as twenty dollars in his pocket will be surprised 
to learn how intently his habits and character have 
been discussed over a pool game by quick-eyed, 
slender-handed men of whose existence he, himself, 
had not the slightest idea. He would be dismayed to 
find how often and how carefully his door has been 
examined, or how many correct impressions of the 
lock on his garage have been carried away. After his 
own house has been broken into, his wife will remem- 
ber suddenly to tell the police of the men she saw 
loitering across the street for several days, and con- 
cerning the frequency of ‘‘wrong number’’ telephone 
calls the maid had answered during the previous 
week. In short, the languid-minded citizen may dis- 
cover that the matter of the failure of justice turned 
into a coal of fire for his fingers to pick up. <A tighten- 
ing network of dangerous outrage all the time was 
being woven about him. He will be astounded to real- 
ize that the law, defective as it is, had for years been 
really saving him and his family from hurt and 
spoliation. 

In every large city thousands of evil men spend 
most of their time watching and waiting closely cal- 
culated chances for attack. Ten thousand live in Chi- 
cago, thirty thousand in New York City, making up a 
force three times larger than the number of policemen 
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in these cities. It is safe to say that one hundred 
felonies are planned to the one actually undertaken. 
An intimate talk with any criminal who will relate his 
experiences shows this to be true. So many attempts 
fail for the reason that crime jostles into the regular 
order of things. The usual adjustment of facts and 
events must be pushed aside for its preparation. 
Therefore, the mechanism of an offense needs careful 
and delicate fitting in its premeditation, because a 
slight jar upsets the whole plan. It would afford a 
valuable lesson in teaching respect for the law to have 
every American citizen go through just one robbery. 

A well-known writer after being robbed one night 
on Michigan Avenue, in Chicago, told me his sen- 
sations. 


‘‘Strangely enough,’’ he said, ‘‘as, with my head 
bowed, I hurried along under the railroad at Sixteenth 
Street, I was thinking of what had happened to a 
friend of mine in Orange, New Jersey, the week be- 
fore. He left his apartment in the evening after 
dinner to post a letter in the box on a lamp post at a 
corner, not forty yards away. His wife, watching 
from the window, noticed a little quick spurt of light, 
like the flare of a match, as he passed a clump of 
bushes on the way out, but she heard no sound. Then 
she and her mother waited half an hour for his return. 
Becoming alarmed they started out. Something came 
crawling painfully and slowly on its hands and knees 
up the stair. The thing was her husband. He had 
been robbed, shot through the abdomen, and he died 
within the hour. As a shuddering realization of what 
my own mother and wife would feel if I were brought 
in to them that way began to chill my blood, a sudden 
voice at my own elbow growled, ‘Stick ’em up!’ 

‘‘T will remember to my dying day the swift suf- 
focating surprise of that pistol thrust in my face. I 
saw service in the World War, but that revolver looked 
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deadlier than a machine-gun. Not another soul except 
the two robbers was in sight. I knew their threat of 
instant death contained no pretense. They led me far 
down an alley. All the while I could feel that cold 
pistol barrel on my neck. A cry for help, the slightest 
movement of resistance, would cost my life. More 
than that, I knew that any unintentional movement of 
my hands or feet, that might be misinterpreted by 
these scoundrels, would cause them to fire. I thought 
of my dead friend in Orange, New Jersey. 

‘“‘Angry death kept shaking his fist in my face. 
Whispered curses and threats continually stunned my 
ears. I had met criminals in the way of my profession 
many times before, but always as their physical equal. 
Now, I stood there submitting to a humiliating search 
of my person, completely terrorized by ferocious 
curses and contemptuous threats. I fully expected to 
be beaten at the finish. I knew it was the habit of 
footpads to maltreat their victims. 

‘‘My life before that moment had floated along on 
the surface of a serene and safe civilization. Now, the 
whole world’s civilization, that I had depended upon, 
changed under my feet into a deadly quagmire. I 
stood returned to primitive helplessness. Mere exist- 
ence swirled uncertainly. Society, as I had figured it 
to be, ended there in my helpless terror. Never before 
had I realized what the protection of the law meant to 
a citizen; now the need of the law fell crashing and 
sudden as a lightning bolt. A new sense of our entire 
social organization dawned on me in that alley as the 
two primitive savages slunk away in the darkness.’’ 


How far-reaching and how wide-spread is the suf- 
fering caused by lawbreakers may be illustrated by a 
day’s attendance at a session of the criminal court in 
any of our larger cities. For example: When a jury 
is being selected the lawyers for the accused ask of 
each prospective juryman: ‘‘Have you or has any one 
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near to you ever been the victim of a serious crime?’’ 
From September 1, 1925, until September 1, 1926, 
during which time I was holding criminal court, that 
question was asked in my hearing not less than one 
hundred times. No panel of twelve men, during that 
time, ever sat in the jury box but that more than one 
of them had to answer ‘‘Yes.’’ Frequently, five or 
six, during the selection of a single jury, were excused 
because either they themselves or a near relative had 
suffered injury at the hands of some felon. In one 
case, out of the first twelve citizens who took seats on 
the jury panel, eight of them answered that question 
affirmatively. Two were the losers by murder. The 
father of one and the brother of another had been 
assassinated and the assassins never punished. It is 
almost certain that every judge of the six serving in 
the Chicago Criminal Court would relate a similar 
experience. This experience is not characteristic of 
one city of any particular state. The robber, the 
burglar or the thief counts his victims in every large 
community of the Republic. 

The gravest misfortune following the perpetration 
of a crime does not lie in the wrong to the victim but 
rather in the loss to the State. The first purpose of a 
penal law is not to stay the commission of a crime but 
rather to prevent the creation of a criminal. Society 
owes a duty to the unworthy, even the criminal has 
the right to be prevented from the commission of a 
crime. 

From my thirty years’ experience on the Bench, I 
can testify that no murderer was, after the crime, ever 
able to make any sort of serious, worth-while effort 
for success. He is from that moment the prisoner of 
a despairing death-moan and the bond-slave of an 
agony of whitening cheeks. No matter how hardened 
he is, that awful instant prolongs itself during all his 
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life, through sleep and work and play, until at last he 
goes wearied to lie beside his victim. I have looked 
closely into the lives of thousands of criminals, and I 
know absolutely that it is better to be stolen from than 
to be a thief, luckier to be robbed than to be a robber, 
and immeasurably happier to sink into one’s own 
grave unstained by guilt than to live in affluence, a 
murderer. 

The law says that a judge can make no order in a 
felony case unless the defendant be present in court 
at the time. One day some years since, it became my 
duty to make an order concerning trial in one hundred 
thirty-five murder cases." That morning one hundred 
thirty-five worried women and men, nearly all of 


1Kenneth L. Roberts refers to the same occurrence. Speaking of 
some of the efforts of the Chicago, Crime Commission, he says in The 
Saturday Evening Post for October 8, 1927: 

‘«The commission found that in the six years ending December 31, 
1926, there were 1795 murders in Chicago—or more properly in Cook 
County—while during the same period only 1154 individuals were tried 
for murder in the criminal court. Seven hundred and thirty-two of 
these 1154 were discharged. Only four hundred and twenty-two suffered 
any penalties whatever, and only twenty-four were hanged. 

“‘In 1920, pursuing its theory that delayed justice was a crime 
encourager and that quick justice was the greatest of all crime 
deterrents, the Crime Commission inaugurated a murder drive. There 
were one hundred and thirty-five persons awaiting trial for murder 
when the drive started. Some of the cases were five years old, and 
one hundred four of the one hundred thirty-five were out on 
bail. The docket was clogged and murderers were getting away. The 
Crime Commission enlisted the support of four courageous and prom- 
inent Chicago judges, Marcus Kavanagh, Kickham Scanlan, Theodore 
Brentano and George F. Barrett, and as a result four judges tried 
murder cases exclusively for sixty days. 

“*In one month twelve men were sentenced to death. At the end 
of the sixty days twenty death penalties were returned. Highteen were 
hanged within two years. Many were sent to the penitentiary for 
sentences ranging from fourteen years to life. The result of these 


activities was felt in Chicago criminal circles as nothing had ever been 
felt before.’’ 
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whom had taken human life, waited together elbow to 
elbow upon the crowded benches of my small court- 
room. Probably no human judge ever before looked 
down upon such an awful audience. Within the year 
ten of them were hanged, twenty sentenced to prison 
for life, thirty for shorter terms—the others set free; 
but there, behind every pair of anxious, dread-haunted 
eyes glowered up at me a fresh-lighted fantasy of 
- the red crime which tortured them. 

Looking down through the first tense silence, I sud- 
denly bowed under the unsupportable load of. strange 
pity. A new terrible fact exploded before my startled 
consciousness. If these men and women had lived in 
any other country, having exactly the same criminal 
laws as ours, they would not have become murderers. 
These poor people became assassins because, before 
the commission of their crime, the criminal laws of 
their country had not been enforced. These guilty 
creatures in a way were the piteous victims of a vicious 
administration of laws intended for their protection. 
I realized poignantly that the laws have even a more 
sacred function than the protection of life and prop- 
erty, that in their higher province they work to pre- 
vent innocent human beings from turning into 
criminals. 

The next five years will decide whether the Ameri- 
can people in this regard are capable of self-govern- 
ment. It is not difficult to demonstrate why we tolerate 
our infliction, nor to point out how it may be ended. 
Every country has the kind of crime and the amount 
of crime it deserves. In a hundred ways the public is 
being informed of the prevalence of lawlessness. If 
through the next year the criminal situation remains 
unchanged, it will be for the reason that the United 
States is entitled to its criminals. The salvation of 
our form of government lies in an immediate, full and 
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angry realization of this situation. The only excuse 
for the existence of any government consists in its 
power to afford justice. The government that can not 
establish justice forfeits its claim to the allegiance of 
its subjects, and, therefore, has no right to exist. 

At this hour statesmen of other lands offer the Re- 
public of the United States of America as an un- 
answerable argument to prove that government of the 
people, by the people, and for the people is an inferior 
form of government. The monarchists point out that 
only one hundred nineteen males and one hundred five 
females were unlawfully killed in all of England and 
Wales in 1924. It is true we have to such a degree 
failed in the administration of criminal law and in the 
protection of life and property that the unprejudiced 
may well be excused for giving much weight to that 
argument. 

The report of the Commissioner of Police of the 
metropolis of London for the year 1926 is important 
for the purpose of measurement. He reports: 


““Crimes of Violence——There were 17 cases of al- 
leged murder of persons over one year of age, 10 less 
than in 1925. In one of these cases (referred to below) 
it was subsequently established that death was due to 
natural causes. In eight cases the murderer com- 
mitted suicide. 

‘‘Seven persons were apprehended and charged 
with murder, and of these one was charged with a 
murder committed in 1925 and one was responsible for 
three cases. Five of the persons arrested (including 
the person responsible for the three murders) were 
found to be insane at the time the crimes were com- 
mitted ; one was convicted and sentenced to death, and 
one was discharged by the Magistrate. In the last case 
the prisoner was charged on his own confession with 
the murder of a woman with whom he had cohabited. 
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He visited her room and, finding her apparently asleep, 
tried to arouse her by shaking her head. Failing to 
wake her he left the house, but returned shortly after- 
wards and was informed that she was dead. He 
thereupon conceived the idea that he was responsible 
for her death and surrendered to the Police, but her 
death was found to have been due to natural causes. 

““In one case of murder no arrest has been effected. 
This was that of the manager of a provision shop in 
Bayswater, who was murdered on his premises on the 
twenty-eighth of July, 1926, when also a sum of money 
was stolen. Very thorough and searching enquiry has 
been made by the Police, but their efforts to secure an 
arrest have proved unsuccessful, 

“Cases of robbery and assault with intent to rob 
decreased by fourteen, the number reported in 1926 
being twenty-eight as against forty-two in 1925,”’ 


CHAPTER II 
THE MONEY COST OF CRIME 


Least in consequence, but of enormous misfortune, 
should be reckoned the property losses. We could 
éasily afford to forgive England and France their 
war debt if our criminals were to go on a vacation 
for two or three years, or if the people of this country 
for two or three years were to enforce strictly the 
penalties provided in their laws against crime. The 
misfortune of a theft does not end with its commis- 
sion. Money in the hands of an evil-doer becomes 
the instrument for vice and the opportunity for 
wicked living. Diverted from its healthful mission 
this spoil turns into an evil and powerful force. 
Charles Brandon Booth, in a magazine article, says 
that the criminal problem in the United States is 
costing five hundred million dollars more each year 
than the total cost of all of our educational institu- 
tions, and all of our churches and charities.’ 

In 1914, the amount paid by insurance companies 
for losses from burglary amounted to $508,000. It 
had leaped in 1924 to $11,812,000. Fidelity and insur- 
ance losses in 1924 amounted to $1,433,000. By 1924, 
their losses had reached the unbelievable sum of 
$28,468,000. Where shall we stop? If the present 
methods continue during the next five years, unthink- 
able billions of dollars will be wasted or taken from 


1In Vol. 5 No. 9 of the Magazine Business this data and authority 
therefor are cited. 
20 
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their rightful owners; burnings, outrages worse than 
death will await the innocent and unoffending. 

Until recently, in the remoter parts of Italy, an 
outlaw chieftain on behalf of himself and his band, 
would often levy a fixed tribute on surrounding house- 
holders. In return for this levy promptly paid, the 
householder secured protection not only from the out- 
laws in question, but from all other outlaws. Failure 
on the part of the householder to settle promptly, it 
is true, subjected him to being taken a prisoner to 
the robber’s cave in the hills, where, at distressingly 
short intervals, portions of his anatomy, such as an 
ear or finger, were separated from him and sent for 
a stern reminder to his delinquent relatives. "While 
it must be admitted that this general situation had its 
drawbacks, particularly when the captive had lived 
unpopularly among his neighbors and kinfolk, still it 
also must be conceded that the system possessed one 
or two advantages over the conditions prevailing in 
some of our American cities. If one fell into the 
hands of a conscientious robber, he was reasonably 
sure of protection, the sum of the tribute was certain 
and everything went along in a safe, friendly and 
businesslike manner. He might leave his house and 
barns open, guarded only by the sun and the moon, 
while he himself could wander far and wide, certain 
and secure by day and by night. 

The reader of this book, an American resident, 
also pays a heavy tribute to outlaws, but the tribute 
or tax in America is paid to the state which is supposed 
to control outlawry. Despite its regular payment our 
own outlaws continue their depredations. This may 
strike the ordinary citizen as being unfair. The loss 
occasioned by predatory crime does not consist in the 
mere transfer of property from the owner to the 
thief; often a keener affliction accompanies the out- 
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rage. No other sense of loss cuts so keenly. To 
illustrate: An old woman living in a suburb of Chicago, 
through forty years from a scanty wage earned py 
doing off work in her neighborhood was able to hide 
a few dollars each month in her flour barrel. One 
day while she was away at work a neighbor stole all 
the money. Within a few months the old woman 
went insane. This instance illustrates in an extreme 
case the humiliation and vexation which in a degree 
every owner feels on being robbed. 

When the thief melts down gold or silver jewelry, 
he destroys a valuable asset in the art and workman- 
ship of the jeweler, which can never be replaced. In 
like manner, the country at large indirectly becomes im- 
poverished to the exact extent of the value of build- 
ings destroyed by arson. The owner loses directly. 

In the recent burglary of the Werner Storage 
House in Chicago, more than a million dollars’ worth 
of money, jewels, bonds and other property was taken; 
not more than half of the plunder could be used by 
the burglars—the remainder undoubtedly was de- 
stroyed by them. Hxamples can be multiplied without 
number when the criminal, always callous as to the 
feelings as well as to the rights of his victims, wantonly 
destroys what he is unable or afraid to use. 

The total amount paid by this government in 1922 
for pensions to its disabled soldiers, to the widows of 
soldiers, and to the helpless children of the men who 
offered their lives for the maintenance of the Republic 
was only $253,807,000. In two years the burglars, 
robbers and thieves of the country, if patriotic enough 
to contribute their booty, could have paid for the 
Panama Canal, the Suez Canal, and then for good 
measure, made a present to Canada of the Welland 
Canal. If, united for an unusually generous gift to 
their country, they would contribute the proceeds of 
their industry for three years, their contribution 
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would exceed by seventy-five million dollars all the 
contributions to colleges and schools of every kind 
made in the United States during the past fifty years. 

Another and entirely different item levied upon 
the people by criminals presents possibilities of ap- 
proximate measurement. I mean the money taken 
. yearly from the public revenues for the prevention 
and punishment of crime. I have pursued with some 
care this information in every part of the country. 
No community, however small, escapes entirely from 
this tribute levied upon it by the great public enemy. 
The figures for New York City for the year 1924, 
totaled $40,887,652. Thus, the cost in New York ap- 
proximates $6.25 for each inhabitant. It is assumed 
that every New York baby in its cradle pays five 
dollars a year to some policeman to protect it and one 
dollar and a quarter a year to the judges of the courts, 
the keepers of the prisons, and other officials of the 
criminal code. 

The following are some levies made necessary by 
criminals as shown by appropriations in the different 
cities; the pro rata cost to the people of San Francisco 
is $6.63; St. Louis, $5.83; Chicago, $5.53; Provi- 
dence, Rhode Island, $5.01; Minneapolis, $4.39; New 
Orleans, $3.18; Columbia, South Carolina, $3.29; 
Lincoln, Nebraska, $2.87; Jacksonville, Florida, $3.60; 
Cleveland, Ohio, $3.68. In few cities having a regularly 
organized police force is the rate less than two dollars 
ahd fifty cents, while in most it exceeds three dollars. 
According to the census for 1920, more than fifty-three 
per cent. of our people live in cities and towns of 
more than two thousand five hundred inhabitants. 
For that fifty-three per cent., I think three dollars per 
capita would not be far out of the way as a correct 
estimate. This first sum, therefore, totals $174,900,000. 
Two other serious items must be added. We have 
confined in our state prisons and other great and small 
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prisons more than one hundred ten thousand persons. 
Out of sixty-eight great prisons, perhaps half a dozen 
of the country’s penal institutions are self-supporting. 
In some others, the cost of maintenance is as high as 
three dollars a day per prisoner. 

On January 2, 1928, the United States Government 
issued the following Bulletin: 


‘‘The Department of Commerce announces a sum- 
mary of the expenditures for police departments in 
the 250 cities having a population of over 30,000 for 
the fiscal year 1926. The tetal population of these 
cities represents 35.7 per cent. of the entire population 
of Continental United States. 

“‘The costs for maintaining and operating the 
police departments, criminal courts, and correctional 
institutions, as nearly as they could be identified, 
amounted to $238,684,864, or a per capita of $5.70 for 
200 cities in 1926 as compared with $99,595,230, or a 
per capita of $3.09 for 213 cities in 1916. These costs 
do not include the payments for outlays for improve- 
ments, nor the interest on bonds issued for construc- 
tion and equipment of these departments. 


1926 (250 cities) 1916 (213 cities) 
Per Capita Per Capita 
Operation Operation 
Operation and Operation and 
and Main- n Main- 
Maintenance tenance Maintenance tenance 
Police Departments $171,167,246 $4.09 $67,647,508 $2.10 
Police Pensions 12,004,004 0.29 4,950,038 0.15 
Probation Boards 1,973,394 0.05 577,881 0.02 
Judicial: 
General Courts 11,611,291 0.28 5,377,929 0.17 
Coroner 773,081 0.02 509,206 0.02 
Superior Courts? 21,470,313 0.51 11,331,682 0.35 
Marshal and Sheriff 4,689,720 0.11 2,011,256 0.06 
Correctional Institutions 
Adults 10,815,534 0.26 5,722,097 0.18 
Minors 4,180,281 0.10 1,467,633 0.04 
Total $238,684,864 $5.07 $99,595,230 $3.09 


1Ineludes criminal and civil costs.’? 
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The conjecture I now make has not enough exact 
data to justify its absolute affirmation and yet I give 
as my best judgment, based upon an examination of 
most of the official prison reports, that the cost of 
maintaining and guarding these one hundred ten 
thousand will amount each day to an average of one 
dollar and fifty cents for each prisoner or one hundred 
sixty-five thousand dollars for all, or over sixty mil- 
lion dollars a year. To this sum again must be 
added eighteen million dollars paid out for like pur- 
pose by the Government of the United States under 
the direction of the Attorney-General. To this sum 
should also be added the unascertainable cost of rural 
prisons. In making this statement I am well aware 
that the United States Census for 1923 places the 
cost of operating thirty-five state prisons and twenty- 
four reformatories throughout the country at $20,- 
224,610 for each year, but this leaves out a number 
of state prisons and all the smaller institutions. Every 
suspect arrested in Chicago costs the taxpayer $80; 
New York, $90; Youngstown, Ohio, $163, and so on 
down the list. 

From these facts it seems clear that the criminals 
of this country take out of her commerce, her people’s 
pleasure, and her industrial development in taxes 
alone, more than six hundred thousand dollars every 
day. The power of that amount of money, thus worse 
than wasted by these miscreants, is recognizable if we 
reflect that this sum would, if differently applied, take 
care of all of the children in all the orphan asylums of 
the United States, support all the institutions for our 
blind, deaf and dumb, keep up all the hospitals, and 
pay the expenses of our high schools. 

Tf one is not an owner of taxable property, one 
still does not escape one’s share of this tax. The 
grocer adds his taxes as a part of the cost to every 
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sack of flour he sells, as does the butcher to every 
pound of meat. The girl stenographer eating her sand- 
wich at the noon luncheon counter is paying a part of 
the price to help support in prison the thief who has 
stolen from her, or to protect her from the loafing 
rowdy who waits on the corner to insult her as she goes 
home from work. 

If this tremendous outlay and loss were building 
anything of good to the community; if this enforced 
contribution from the earnings of the honest people 
of the country were in any way justifiable even if no 
remedy could be found for this increasing, exas- 
perating evil, there might arise little complaint. But 
when this expenditure is for the greater part unneces- 
sary and a useless waste, when in its very last re- 
action this outlay supports and keeps intact and 
permanent the miserable system which lies at the 
bottom of the trouble—although a remedy which is 
not an experiment, but a sure and tried cure waits 
ready for our hands—the patience of the American 
nation or the apathy of the American people turns 
into an angry puzzle for the tolerant gods. 

When we add to this legally levied tribute $250,- 
000,000, the amount directly plundered each year, the 
total loss from predatory criminals alone totals 
$486,700,000 annually. This amount does not include 
swindling, fraudulent conspiracies, arsons, or other 
than predatory crimes. With this money actually 
purloined another unfortunate result follows. While 
the outlaws kept it, two-thirds of it has been deployed 
into unclean, harmful and despicable uses. The 
criminal divides at least half his proceeds to keep up 
receivers of stolen goods, professional bondsmen; an- 
other third goes to help sustain the business of the 
gambling houses, disreputable poolrooms and dives. 
This once honest money comes back only after it has 
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helped degrade honest men, destroy boys and ruin 
the souls of women once good. 

The Italian householder who, on his own threshold, 
hands over his contribution to the urbane and con- 
scientious bandit upon his monthly visit, might be 
comforted by the feeling that after all he has several 
advantages over a citizen of the United States. He 
lives secure and certain under the protecting knives 
of the friendly banditti, while his American brother 
gives up an exorbitant tribute for an altogether pre- 
carious protection. 


CHAPTER III 
WHAT IS CRIME? 


Wuat do we mean by crime? What are these 
offenders who have obtained such power for evil in 
the United States? Whence come the recruits for the 
terrible Black Army? Year by year its soldiers leave 
the prisons. Two-thirds of them are cured by their 
confinement, and do not wish to come in contact with 
the police again; but the army itself never diminishes. 
Year by year the greater prisons grow more crowded. 
What is crime anyway, and what is a criminal? 

First of all, what is crime? <A crime is an atrocious 
act which interferes with the just rights of another. 
That is the definition given by law writers. While this 
definition may not be fitted for the practical applica- 
tion of the law through its concrete administration in 
the courtroom, still it constitutes a true and safe work- 
ing standard for the intensive study of crime and the 
criminal. Besides this advantage, the concept in all 
its limitations igs one which has been universally, 
though not explicitly, recognized by all people who 
have lived under a law. 

Law writers recognize two classes of offenses: 
felonies and misdemeanors. Blackstone was first 
responsible for the distinction to which attention is 
now being called, for he says: ‘‘The word crime gen- 
erally denotes an offense of a deep and atrocious dye; 
when an act is of inferior degree of guilt, it is called 
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a misdemeanor.’ Another generic distinction which 
must be noted is made by the lawyers: some offenses 
are punished because they are bad in themselves and 
others are bad only because they are prohibited by 
law. Bouvier says: ‘‘A crime malum in se is an act 
which shocks the moral sense as being grossly immoral 
and injurious. With regard to some offenses such as 
murder, rape, arson, burglary, and larceny there is 
but one sentiment in all civilized countries, which is 
that of unqualified condemnation.’? When hereafter 
in these chapters mention shall be made of crimes only 
such acts will be mentioned as come within the last 
above category and such other atrocious acts as 
interfere with the just rights of others. 

It is true that certain ages and certain climates 
have regarded crimes such as adultery, polygamy and 
drunkenness as bad in themselves; while other times 
or in different climates, they were considered not even 
malum prohibitum, or bad, only because the law for- 
bade. In these latter countries and times, such acts 
were not considered atrocious interferences with 
the just rights of others; while in other countries, 
such conduct was esteemed an atrocious offense against 
decency and public morals. It is the just right of 
every citizen that the surroundings of the community 
in which he and his family must live, which he helps 
to support and must defend with his life when called 
upon, shall be what his country and his age deem sober, 
decent and moral. Whoever infringes upon that con- 
cept in a way forbidden by law commits a crime. 

The concept of crime is continually changing by 
means of erasures, attritions and additions. For 
example: Polygamy, which at one period was proper 
and even necessary for the perpetuation of the race 


1Blackstone’s Commentaries. 
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and the upbuilding of civilization, became not merely 
unnecessary but injurious and criminal. That a man 
or woman should have but one mate and one house- 
hold is an ideal to which civilization has but hardly 
attained and that only through the strenuous and 
eternal insistence of Christianity in the lands and 
through the times when Christianity was all powerful. 

In the days of a patriarchal government, the com- 
mand, ‘‘Honor thy father and thy mother,’”’ was as 
necessary to the proper government of the tribal family 
as to-day the statute against using the national flag 
for advertising purposes is necessary for the upholding 
of respect for governmental authority. These pre- 
cepts deal with offenses against the public order and 
he who thus offends interferes with the just right of 
every other citizen: the right to know that the govern- 
ment upon which he relies for protection shall be 
strong because it is not only obeyed but also respected. 

Among the curious spectacles which unfold them- 
selves to one who studies closely the history of law, 
the most striking, perhaps, consists in the disclosure 
that civilization has never gone one step backward 
since creation morning. Sometimes she has seemed 
to hesitate and almost to retire, but the next glance 
discloses her standard on some height far in advance. 
Nowhere is this truth more closely manifest than in 
the advance of the law. The Lex Talionis, which is con- 
stantly cited as an example of severity, on the contrary 
evidences a far step in human progress. It moderated 
the wild claim for private vengeance which demanded 
death for every offense into a penalty almost propor- 
tional to the crime. The criminal before he acted 
knew that he must suffer exactly what his victim was 
to undergo. If he blinded his victim, he himself must 
go through life without eyes; if the victim suffered 
the loss of an arm, the hand that did the deed would 
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be cut off; a tooth for a tooth, a burning for a burning, - 
a life for a life. 

Who shall say that in that primitive time—yeg, in 
a newer time—such a code would not have a tendency 
to make the wicked pause and to save many an innocent 
person from injury resulting from an atrocious and 
unjustified act? Until within the last few centuries 
the priest was the lawgiver and in many ways that 
was fortunate as the religion of a nation invariably 
stamped its concept of crime upon the laws which 
govern it. As religious ideals were always the highest 
and best standards available, so the laws of nearly 
every people aimed at righteousness. However, in 
almost every instance, when the current concept of 
offense had made a crime of an act which was neither 
atrocious nor an interference with the just rights of 
others, that concept was imposed by the cleric legis- 
lature, strong to regulate with savage severity the 
spiritual relations between man and his God. There 
is in all history no greater judicial tragedy of which 
humanity stands ashamed, than occurred when the 
priest, no matter what his religion, turned prosecutor. 
The country and the creed made little difference ; power 
and opportunity in the cleric lawmakers were all that 
was needed for the burning of heretic or witch. Sac- 
rilege and impiety are still crimes in many countries, 
and American legislatures are continually importuned 
to pass laws which it is hoped will make men moral. 

A German philosopher once contended that every 
human being lived dominated by a distinct and special 
trait which characterized also some particular animal. 
One person exhibited the trickiness of a monkey, an- 
other the courage of a lion, still another the cunning 
of a fox, or the calculating ferocity of the tiger. It is 
this calculating savagery, this cold disregard of the 
rights and of the suffering of others, which marks 
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the habitual criminal. He is the tiger at large. And 
it is the prevalence of this ferocity in the character of 
offense, which marks preeminently the sort of crimes 
that stain the reputation of our Republic. One should 
keep in mind when studying the criminal character 
that every man who enters a dwelling house in the night 
to perpetrate a serious crime will kill if necessary to 
make his escape. Murder is one part of the trade. So 
every robber who puts a pistol against your breast has 
in his heart at the same moment a remorseless readi- 
ness to slay. Murder, robbery and burglary bear such 
a close relationship to one another, that, given the 
number of any one of these crimes in a community 
during a stated period, the expert policeman or 
criminologist will hazard a pretty close estimate as to 
the number of the other two. 

No exact estimate can be made of the number of 
crimes committed in any country. The test is more 
difficult in the United States because there is no central 
office to make note of criminal matters and to give in- 
formation regarding them. However, earnest efforts 
have been made to approximate from more or less 
reliable data the amount of crime annually committed 
in this country. The police reports gathered from 
different parts of the nation give some idea but not a 
satisfactory one. On the one hand, it may be said that 
these reports constitute the final calculated record for 
the community in which they are made. Still they 
uncertainly reflect the situation only in the cities of 
that district and but imperfectly portray conditions in 
the sparsely-settled districts and in the smaller towns. 

Then, too, there is often manifested, since these 
reports are being spread through the country at 
large, a disposition to ‘‘sweep things under the bed.’’ 
For example: The police commissioner of a large city, 
which practically embraced the whole county and had 
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one million inhabitants, reported only sixty-two mur- 
ders for the year 1921 in his jurisdiction. The coroner’s 
report showed one hundred eighty-two. The chief of 
police of a Missouri city reported five hundred fifty 
murders for the same year. Because of that report, 
he was discharged from his office and a more cautious 
officer established in his place. Therefore, though the 
figures submitted are offered with those reservations, 
nevertheless, they must mirror in a general way the 
general conditions in the United States. 

In considering the situation as thus presented, one 
dreadful fact towers plain and high. In lesser offenses 
other nations may equal us in porportionate numbers, 
but the kind of lawlessness which afflicts this Republic 
more than any other land consists of crimes of the 
most atrocious purpose, aimed against the highest and 
the most sacred of the just rights of the law-abiding. 


CHAPTER IV 
WHAT IS A CRIMINAL? 


Wuat isacriminal? Writers divide criminals into 
three general classes: the habitual criminal, the occa- 
sional criminal and those guilty of one or two offenses. 
The habitual criminal may be defined as one whose oc- 
cupation is to subsist unlawfully as much as possible 
upon the rightful possessions of others. The occasional 
criminal is one who, without moral or temperamental 
objections to the general methods of the habitual 
criminal, still through considerations of prudence and 
environment, offends only upon occasion. 

Between the first two classes, the border-line con- 
tinues so wavering and shadowy that the tempera- 
ments and characteristics of both may be treated as 
having the same fiber. An easy accident of environ- 
ment may slow down an habitual criminal into an oc- 
casional one, or harden the occasional transgressor 
into an out-and-out professional. 

Every human being is born with a dominating feel- 
ing of affection for justice and right, and an aversion 
to wrong. His own rights suggest a realization of 
those of others. Standards of right and wrong may 
become changed by education and environment, but 
the Ten Commandments were graven on the heart of 
the first cave-dweller. There is such a thing as con- 
science. We become criminals by cultivation. Some 
surroundings serve as better incubators for criminal 
tendencies which exist, to be sure, in every nature, but 
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these tendencies from the first are subordinate. Pas- 
sions gain strength just as muscles do; that is, by 
exercise. We gain progressive control over them by 
exercise of will, directed by conscience. 

Most writers on criminology never talked with a 
professional felon in all of their lives. Nearly all 
others who write know them only after the natures of 
the culprits have been subdued by iron bars. Every 
one’s character, good or bad, changes to some extent 
under the compulsion of environment. The change 
produced depends upon the weight of that pressure 
and the adaptability of the subject. Alienists and 
criminologists, who confine their examination to 
wrong-doers in actual confinement, get no definite idea 
at all of criminal character or intelligence. Usually 
it is the dull-minded, or those of inferior intelligence, 
who are caught. Those with the cunning to plan are 
in most cases convicted only through mischance. The 
time to study the criminal comes when he is free. His 
situation while in prison alters his entire mind. 

That is why penologists, criminologists and philan- 
thropists, who meet convicts only in confinement and 
then not often at short range, who for a half-hour study 
intimately their characters and environment, come to 
center most of their interest and all of their sympathy 
upon the prisoner. To know and study freely the lives 
and habits of criminals when at liberty is to transfer 
one’s sympathies from them to those upon whom they 
so remorselessly prey. However, almost every book 
that is written, every speech that is delivered on these 
subjects, concerns itself with the welfare and prospects 
of the condemned man. They become apologies for 
him. The law-abiding citizen who has suffered at the 
prisoner’s hands, or who is yet to suffer from him or 
his kind, has no professional advocate, no one looking 
very far into the future to protect him and his family. 
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Unwise charity encourageth a multitude of sins. A 
wide charity is rightly demanded for the wrong-doer ; 
a just and a wider charity is due for the protection of 
the law-abiding citizen. Whenever, in the administra- 
tion of the law, a question arises concerning the hap- 
piness or welfare of the criminal on the one hand, and 
the safety of the public on the other hand, the welfare 
of the innocent and the law-abiding should have first 
consideration. The criminal has had his chance. No 
matter what sentimentalists may say, poor as his 
chance may have proved, he has had as good a chance 
as millions of others who remained law-abiding. 

The sentimentalist, I say, who through this genera- 
tion has been in almost complete control in the United 
States, concerns himself with the mental and moral 
condition of the accused. The practicalist insists that 
the first concern shall be to conserve the rights of the 
law-abiding citizen. For example: A lad convicted of 
several robberies was sentenced in Chicago for a stay 
at St. Charles School instead of being sent to the 
Juvenile Prison. The practical-minded prosecuting 
attorney had warned the court that the lad would 
jump the school fence within two weeks. The kind 
judge, sentimentalizing over the power of kindness to 
the young offender, disagreed. The prosecutor was 
wrong. The lad waited two months before he jumped 
the fence. Then he enlisted another boy, and, armed 
with pistols, they committed ten highway robberies in 
four days. On the fifth night, this lad was killed in a 
duel with a policeman. The policeman died two days 
later. The chief of police standing above the bed of 
the wounded officer said: ‘‘You are going to get well, 
Tom.’’ A great light shone in the face of the injured 
man. ‘‘Gee, Chief,’’ he answered, ‘‘that’s good! I 
just got to get well for the kiddies.’’ But the kiddies 
didn’t save him. He stopped breathing within an hour. 
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The sentimentalist in this case concerns himself most 
over the sad fate of the dead crook; the practicalist 
thinks of more importance the fate of the widow and 
the kiddies, though he considers also the wrong done to 
the boy by the leniency shown him. I, myself, believe 
that the life of that one officer was of greater value to 
society than a penitentiary full of robbers. 

The ardent entomologist, who discovers a rare bug 
under his miscroscope, becomes absorbed to the neglect 
of his own family in the social activities and the 
spiritual aspirations of that irresponsive bug. All 
else becomes relatively unimportant. So the social 
entomologist studies the criminal. Spurred by that 
first of American characteristics, sympathy for the 
under dog, he forgets that it not infrequently happens 
that it was the under dog who started the fight and so 
brought on his own trouble. The sentimental entomol- 
ogist is surprised, first of all, to discover that the 

prisoner is a human being, having eyes, limbs and or- 
gans like his own; then, that this constrained person 
loves his mother devotedly, distantly reverences his 
father, and affectionately tolerates his brothers and 
sisters, though they are constantly employed at honest 
work and rather resent him. In other words, he finds 
to his surprise that: 


‘“‘When the enterprising burglar isn’t burgling, 
And the cutthroat isn’t occupied in crime, 

He loves to hear the little brook a-gurgling, 

And listen to the merry village chime.”’ 


The inquirer is shocked to learn that his prisoner, like 
all the other inmates of the institution, never had a 
chance. This, although his hard-working brothers and 
sisters created their own chances, kept on at school and 
have nothing to be ashamed of except this prisoner. 
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Although the brightest and most petted among them— 
and this is usually the case—he has no education, for 
to attain an education requires work; and he would not 
work. 

The sentimentalists in this country, in France and 
in Italy create a misty atmosphere of irresponsibility 
for the criminal. They maintain that, strictly speak- 
ing, society has no right to punish for crime. They 
concede its right to restrain the evil-doer, but only for 
the purpose of reformation; and without regard to the 
effect upon public thought or upon others tempted to 
commit crime, they believe that the offender is entitled, 
as his right, to his release the moment he seems to be 
reformed. The rights of the public in the matter are 
subordinate to the rights of the individual. We have 
no right to punish him because no man is responsible 
in his soul for his own wrong-doing; he is simply the 
creature of heredity, education and environment. 

The sentimentalists fill many libraries with descrip- 
tion of the sufferings of the prisoners. Not one of 
them has yet thought it worth while to write a chapter 
describing the terror and anguish that wait on the 
threshold with his terrified family for the home-bring- 
ing of a murdered man. God, if there is a God, which 
most of them doubt or deny, is the great criminal be- 
cause He is responsible for the birth and surroundings 
of the offender. The robber and thief are to be pitied, 
not blamed; reformed if possible, never punished for 
the sake of punishment. We have no more right to 
punish a criminal than we have to punish a poisonous 
plant. That is the sentimental theory stripped naked. 
But we usually destroy a poisonous plant. The tiger 
is a creature of heredity, education and environment; 
but that is no reason why he should be permitted to 
prowl through the village or why we should break the 
bars of his cage. The animals so poorly equipped in the 
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struggle for existence that they could not return bite 
for bite, disappeared soon and deep in the lower 
geological strata, unless, to be sure, they were pro- 
tected with thick shells. The strength to strike has 
little influence if there accompany it no readiness to 
strike. 

Lacassagne says that communities have the crim- 
_Inals they deserve.’ ‘‘Harn’”’ is a better word than 
‘‘deserve.’’ Thrusting a wrong-doer into prison may 
do him no good at all. It may harden and make him 
worse, but if his imprisonment works for the better 
protection of society, then a jail is the place for him. 

Much nonsense is written about the mysterious 
vagaries of the prisoner’s mind. There is nothing 
mysterious about him. I have looked him in the face 
through thirty years on the Bench and fifteen years at 
the Bar, and find that he is just you and I plus laziness, 
selfishness and cruelty. Any person with these three 
attributes is likely to commit crime at any safe moment. 
The professional criminal shows no stigmata except 
an aversion to work. (It is the desire to live at the 
expense of others which makes him a criminal,\ Teach 
him the value and joy of work and he is no longer an 
outlaw. Since creation morning and everywhere in 
creation a calloused hand presents in itself a certificate 
of good character. Heredity, aside from living pa- 
rental example, has nothing to do with the matter. 

Doctor Healy after testing one thousand offenders, 
so concludes.? It is not mere folly, but a crime, to call 
any child a criminal. Any man may become a criminal 
and even grow to look like a criminal. We are all 
pretty much alike, the worst of us and the best of 


1‘‘Marche de la Criminalité en France,’’ Revue Scientifique, May 
28, 1881. 
2The Individual Delinquent, Healy. 
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us. Nor has degree of mentality anything to do with 
the criminal disposition except that the duller-minded 
will more poorly judge his chances. Some weak- 
minded men have evil dispositions, but not because they 
are weak-minded. In direct proportion to their num- 
bers, persons of weak intellects prove as honest in 
disposition as persons of stronger intellects, and they 
indeed are more easily deterred by penalties. Crime 
remains a matter of disposition not of mentality. Hn- 
vironment often constitutes for the criminal tendency 
an incubator, but the evil disposition must exist before 
the deed can be hatched. 

In many cases family influence makes the controlling 
force for good but not in so many instances does the 
family environment account for our throngs of law- 
breakers. Usually, indeed, the criminal comes from 
a father and mother honest as the sun. The black- 
guard is one of several brothers and sisters who live 
in every way a creditable career. He is the cleverest, 
the most petted, indulged and pitied—and the most 
vicious. The very indulgence he receives from his 
mother encourages him into a self-pity with which he 
salves his conscience. The record of the notorious 
Jukes family presents a most interesting corrobora- 
tion of the above statements. Descendants of that one 
dissolute mother and father have crowded to the doors, 
almshouses, prisons and insane asylums. Because of 
the multitude of this terrible progeny of a few degen- 
erate families it is sometimes argued that criminal 
tendencies are hereditary. Frequently the opposite is 
established by that history. When one of the Jukes’ 
descendants enfranchised himself from the bad recol- 
lections and evil impressions of the original nest he 
turned out pretty well, sometimes even achieved 
eminence. Many of those who went away from their 
home and never returned lived respected and law- 
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abiding lives. But the recollections of a dissolute, 
dishonest father and the memory of such a mother 
could not but lower the ideals and debase the conduct 
of their sons and daughters. All environment—family, 
church, school, working companions and leisure as- 
sociates—plays a part in the creation or prevention of 
the criminal impulse. But above all and more power- 
ful than all other environmental influences rises the 
menace of the law and the threat of its penalties. It 
is most important to remember that no sane man ever 
yet committed a crime whether of passion or other- 
wise, who did not at the time, either consciously or 
subconsciously, if he knew the penalty, take into ac- 
count the penalty of the law. No sane man ever 
commits a penitentiary crime when he is sure of suffer- 
ing an adequate punishment for his deed. 

An attempt to prophesy whether a given individual 
will go wrong would be an absurd and an impossible 
thing. Alexander Smith said: ‘‘The globe has been 
circumnavigated, but no man ever yet has been. You 
may survey a kingdom and note the result in maps, but 
all the savants of the world could not produce a reliable 
map of the poorest human personality.’’? The habitual 
soldiers of the Black Army present certain likenesses 
of disposition, character and history. 

It has been well said: 


“Tf a man is a thief, it will not be asserted that he 
is otherwise like decent people. We know that besides 
the inclination to theft we may assign him a dislike for 
honest work, lack of moral power, indifference to the 
laws of honor, the lack of real religion; in short, the 
inclination to theft must be combined with a large 
number of characteristic qualities to make a thief out 
ofaman. There must, in a word, be a profound change 
in his whole nature. Such great changes in the indi- 
vidual are never inherited; only partial properties can 
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be inherited, but these do not constitute the criminal. 
This does not imply that in the course of generations 
characters might not compound themselves until a 
criminal type is developed, but this is as rare as the 
development of a new species among animals. Races 
are frequently selected; species develop variety.”’ 


To say that a criminal is one who has committed an 
atrocious act which interferes with the just rights of 
another, does not correctly answer so large, so age- 
disputed and so vital a question. A criminal deserving 
scientific study as illustrating all serious offenses, is 
not one merely who has committed a crime, much less 
one only who has been convicted of committing a 
crime (the convicted criminal seems to be the only 
one much observed) ; but, in large, a criminal, as we 
must study him, is any one who is prone or likely to 
commit a crime. 

Pathologists are fee to agree to what for a 
long time was obvious to many, that each human being 
has within himself the germ of every disease which can 
affect the race, from Asiatic cholera to mumps or 
measles. All that is needed for one to be affected with 
the disease that germ produces is fertilization or in- 
fection from without and a little proper encourage- 
ment through a period of incubation. Each man and 
woman holds in himself the germ of every crime that 
can be committed, and all that is needed to make him 
a criminal is the fertilization of the germ and the 
proper opportunity of environment for its incubation. 
As no child is born with typhus fever or smallpox, so 
no child is born a criminal. Nature, in doing her part, 
starts everybody right. Temperaments may differ, but 
each one carries its compensatory antidotes. With 
physical diseases the fertilizing and incubating ma- 
terial must be physical; with moral disease the exact- 
ing causes need to be spiritual, psychic and moral. 
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Environment in some cases, in very few heredity, and 
in fewer still mental deficiency furnish the warmth 
for this incubation; but the fertilizing germ comes 
from the core, the heart of the criminal. 

Out of a family of ten brothers, each having nearly 
the same temperament, the same opportunities, al- 
most the same mentality, in fact, constituted and sit- 
uated as nearly alike as ten human beings can be, one 
of them, usually the one brightest mentally, goes 
wrong. The other nine go straight on into respectable 
decency and contentment. Why is this so? The same 
idea is as aptly illustrated in another way. 

Fifty years ago out in Iowa the Vigilance Commit- 
tee sometimes hanged men for horse stealing. A near- 
by neighbor of my father’s household lived as a 
notorious horse thief. The vigilants one night took 
him from his supper table to an empty schoolhouse, 
summarily tried him, convicted him of stealing horses 
and duly hanged him at sunrise. It was a terrible and 
unjustifiable thing to do; but as some mitigation of 
the blame, it can be said that from that day to this, the 
farmers in that vicinity could leave their stable doors 
unlocked at night. 

This man left surviving him a wife, two sons and 
two daughters. The mother turned occasional pros- 
titute; the oldest daughter, a beautiful girl, followed 
her example. The younger son became a blackguard 
and a thief. The second daughter developed into a 
fine respectable girl, who married. The oldest son died 
a hard-working, trusted and skilled mechanic. The 
boys were my own playmates. I am quite unable to 
recall, while thinking of this case now and I never 
have been able to recall, any marked difference in their 
temperamental make-up, except that the bad boy 
seemed to be more likable and a bit smarter than his 
brother. To say the difference was there but one 
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could not observe it, does not prove that there was a 
difference. 

In fact, I was reared in a neighborhood which had 
a number of hard sons. Several of my playmates of 
_ those days have served terms in prison since. As a 
judge, I have known their careers. I have had some 
of them tried before me on serious accusations and 
have sentenced some to prison. After the lapse of 
years, my recollection of even their manner of dress 
and habits of speech is quite vivid, because I have 
carried always constant impressions concerning them. 
In this way I have a knowledge of the inside character 
which can not be learned from books nor by wardens 
of prisons or visitors to jails. 

I talked with some of those companions after re- 
lease from their several terms and remember the 
workings of their minds... Their estimate of: punish- 
ment, their attitude toward life, their view of duty to 
their neighbors, were uttered without emotion or con- 
straint. For this reason their statements were as 
significant as they were dangerous. But fora stranger, 
a police officer, or the warden of a prison to approach 
a convict with a view to study while he remains a 
prisoner is very much a waste of time. Every answer 
is guarded by suspicion and freighted with hope and 
fear. Under such conditions to attempt subjective 
mental tests must prove unsatisfactory. And it is 
under precisely these conditions that most ecriminol- 
ogists have obtained their so-called information. The 
man they examine and write about, the helpless boy 
who makes his pathetic plea and his fragile excuse in 
his cell, is not at all the same being as the quick-footed 
individual who pried up the citizen’s window when the 
family was absent, or who pressed an easy-triggered 
revolver against the wayfarer’s stomach at midnight. 
The two are living different lives, fostering different 
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plans, and are indeed for the time quite strangers to 
each other. The best time to study a convict is when 
he is free again. 

The convict’s heart in large is a mere replica of 
our own hearts. He has similar likes and dislikes, is 
affectionate, peaceful or serious as occasion demands. 
Allow him to live with honest people at the same hotel, 
wear the same brand of clothing and have the same 
advantages, and it will be difficult for a time to discern 
any difference between him and those about him. If 
he has committed a crime such as is here defined, even 
though he be reformed, there was in that deed and in 
his preparation for it a hardening, which will at some 
time become obvious. Nothing happens suddenly; no 
man plunges into serious crime at the first leap. The 
elements. that go to cause the lightning flash have ac- 
cumulated and drifted through countless miles for 
many years so that two clouds might strike together 
and the lightning leap. So the criminal has slowly e- 
volved the dark elements within his own heart until 
one hour, the environment and opportunity being given, 
the long-harbored impulse breaks loose. The condi-- 
tions of the human heart which fertilize the crime germ 
are laziness and selfishness. These two forces are often 
in childhood fostered by unwise parents and then 
indulged in by the individual himself through ado- 
lescence. There must be no attempt to minimize the 
effect of environment in the making of a criminal. 
Neither must it ever be lost sight of that in this respect 
the enforcement of law constitutes the largest and 
most potent warp and woof of that environment. 

If it were possible to imagine a society where 
crime was always certain of detection and sure of 
punishment it would be a justifiable inference that in 
such a community there would never be perpetrated 
any crimes save those of extreme reason-destroying 
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passion. It can not be too often repeated that the law 
that is most lax in its enforcement is most cruel to the 
tempted as well as to his victim. Aside from the en- 
forcement of the law neither must it be forgotten that, 
as before suggested, the criminal has been largely the 
architect of his own environment. 

So the criminal is not born, he is made; and most 
often makes himself. In short, a predatory criminal 
is a person like you or me, who through self-indulgence 
and laziness has lost his moral conscience, and who de- 
sires to enjoy, with least effort to himself and with- 
out making compensation, that which others have 
worked and sacrificed to obtain. This individual may 
be brave, affectionate, physically strong and mentally 
capable; but added to these, he is cruel, lazy, often 
vain and always inordinately selfish. Before he becomes 
a predatory criminal, a long period of self-indulgence 
and self-pity has elapsed. An habitual criminal is 
always a monster of selfishness. What becomes of the 
stranger in the city whom he has robbed, gives him no 
thought; whether the victim he has left bleeding in an 
alley lives or dies is no concern of his. 

There was a saloon and restaurant in Chicago, well- 
known to the police, where pickpockets with their 
women friends used to gather of an evening. A 
favorite matter for merriment about the tables was 
for these young men and women to imitate the dismay 
and distress of their victims. One young woman pick- 
pocket at these meetings used to boast that she had 
wept herself out of sentences through the criminal 
court of every large city in the United States. Amid 
shrieks of laughter she would give imitations of her 
tearful appeals in the several courtrooms. 

The predatory criminal is not without conscience. 
No sane being is without conscience. Many writers on 
criminology deny the existence of this monitor, when 


\ 


WHAT IS A CRIMINAL? 47 


all that is necessary for them to realize that it exists 
is to remember a single act of doubtful propriety or 
morality that presents itself any day to their own con- 
sciousness, when their behavior has not been dominated 
by this unseen but powerful judge. But the criminal 
has only a feeble and stupefied conscience. If he had 
retained it in the same condition that it was given him, 
he would not have become a criminal. To be old-fash- 
ioned is not necessarily to be outworn. To some minds, 
it is enough for the condemnation of an idea to show 
that the idea has come down from the past. To others, 
the fact that a theory has withstood the onslaught of 
the ages and still persists is one evidence of its sound- 
ness. Also the predatory criminal is devoid of those 
finer emotions that go to make up character. Such 
emotions can not long survive in an atmosphere of 
self-indulgence. For example: ‘‘ Honor among thieves”’ 
has little foundation of fact to support it. 

Confined in the penitentiary at Joliet, Illinois, are 
two men, the younger about thirty-five years old, the 
elder nearly seventy-four, although he appears about 
fifty. They are lifelong burglars and robbers. The 
elder is a man of great natural strength of character. 
He was most successful as a bank robber. He came 
from a family unquestionably respectable; one of his 
brothers served as mayor in an important city. He 
himself invented an acetylene lamp, which they say 
will open any burglar-proof safe in a few minutes. 
These two men with a third still younger operated 
together. It is believed they robbed the Chicago Post 
Office of many thousands of dollars. It is pretty well 
known that they robbed of many thousands the Anglo- 
Japanese Bank of a western city. They are credited 
by the police with many other daring robberies. While 
still at large, the two now in prison tired of their 
younger partner, probably because he was better edu- 
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cated, a little fonder of frivolity and cared less for their 
coarser enjoyments. Now these three had lived to- 
gether, planned together, fought the police together, 
dared and executed terrible enterprises in unison, had 
hidden from the authorities under the same dark cover, 
and should have felt every tie that can bind men one 
to another. But the two, seeing no further use for 
the lad, one night led him out into a lonely alley, and 
as coolly as though they were killing a sheep, shot him 
to death. 

The dead body of a human being is no more to that 
class than the dead body of a cow is to the butcher. 
The ever-present and most persistent fear of a thief 
is the dread that his best pal will tell the police every- 
thing. Some criminologists claim that the felon is 
essentially different from an honest man because the 
criminal is lacking in emotion; when, as a matter of 
fact, he began life with a fullness of emotion, which his 
coarseness of life and ugliness of aspiration have 
drilled out of him. If this analysis be justified, char- 
acter workers who undertake the reform of a real 
criminal have their work cut out for them. 

Holding up to his mind the beauty of virtue and 
the advantage of goodness and the ugliness of vice, 
in spite of the ever-ready protestations of reform which 
any prisoner will make, do not get very far. Most 
prisoners when caught and when undergoing punish- 
ment or smarting under the pain of recent punishment 
entertain very real intentions of reform. With the 
criminal as above defined such intentions are usually 
brittle as glass. The reformer can not rest satisfied 
with his work until the subject is no longer lazy, cruel, 
or inordinately selfish. When the emotions of lust, 
greed and selfishness are plucked out of his heart, he 
is not a trial and danger to his fellows, but let it not 
be assumed that the habits of a lifetime can be plucked 
out in a few months. 
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Most criminals of passion—the man who through 
rage burns down his neighbor’s house, robs a railroad 
train, violates a woman, seriously abuses a girl child; 
indeed, one who commits any of these crimes of 
passion, short of homicide, which, for his own satisfac- 
tion, inflicts loss, suffering and humiliation on another, 
will be found upon close examination to exhibit many 
of the characteristics of the predatory criminal. Even 
_ he who murders for the satisfaction of his feelings of 
jealousy or hate has not on an instant steeled his hand 
for the deed, but through long periods of self-pamper- 
ing has grown persuaded that the highest crime in 
the universe and the one deserving of severest 
punishment is an offense against himself. For such a 
one there flames a deep satisfaction in the agony of his 
victim and it is the desire to enjoy that feeling which 
spurs him on to the deed. In other words, while the 
impulse to fire the fatal shot may arise on the instant, 
yet that impulse has been in the gathering and the mak- 
ing through a long period of self-pampering. 

That this conclusion is correct is proved by the 
frequency with which these two classes of criminals 
merge. The predatory criminal is much more likely 
to attempt a crime of passion than is the law-abiding 
citizen, because he possesses the same desires and 
lacks the finer emotions that check the crime of pas- 
sion. It will be found almost always that the criminal 
of passion, no matter what his offense, is vain, self-in- 
dulgent and cruel. The two classes merge so that the 
predatory criminal is liable at any moment to become 
a criminal of passion. When a criminal of passion, 
however, is quite separated in habits of life from his 
predatory brother, it will appear that the only striking 
difference consists in the fact that the man who com- 
mits crime through passion only and without predatory 
motives is not of idle habits. The criminal of passion 
is a person controlled by impulses, willing to inflict 
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misery, humiliation and grief without justification upon 
a victim in order to gratify for the moment the 
pleasure of his vengeance, lust or other malignant 
motive. The predatory criminal is one who after calcu- 
lation deprives another of his just property rights in 
a manner forbidden by the criminal law. Thus gen- 
erally, any criminal is as above defined: One who by an 
atrocious act interferes with the just rights of another. 


‘“‘There are no peculiar crime factors in human 
nature. As a matter of fact, criminal conduct fre- 
quently results from the unusual strength of certain 
normal traits, or from the unusual weakness of certain 
restraining factors in human nature. Every human 
being has in him the making of a criminal. There are 
no saints, despite the canonizations of the church. In 
every one are to be found the emotions of anger and 
of jealousy which frequently lead to murder, the sexual 
passion which sometimes leads to sexual crimes, the 
germ of avarice which leads to various crimes against 
property, the love of pleasure and the lack of foresight 
which in their extreme forms lead to various kinds of 
criminal conduct. In fact, if any human trait is born 
in a person in unusual strength, or is developed to an 
unusual degree in the course of the lifetime of the 
individual, or is stimulated to an excessive degree 
under unusual circumstances, it may lead to criminal 
conduct. In similar fashion, if some of the restraining 
factors in human nature are congenitally weak, or if 
they are not fully developed during the lifetime of the 
individual, or if they are weakened or inhibited under 
unusual circumstances, some of the normal traits may 
not be prevented from causing criminal conduct. 
These facts indicate that no persons are born criminal 
in the sense that they are criminal at birth, or pre- 
destined at the time of their birth to become 
criminal.’”? 


1Criminology, Maurice Parmelee, p. 38. 


CHAPTER V 
CRIMINAL INTELLIGENCE 


In tHe definitions of crime suggested in the fore- 
going chapters, one essential element of offense, the 
intent, is omitted. No one can be guilty of an offense 
against the law unless he possesses a mind capable of 
forming an intent,—not necessarily an intent to pro- 
voke the actual result of his deed, but an intent to do 
the act committed. 

More solemn nonsense is being said and written 
concerning the mentality of criminals than upon any 
other discussed subject. Mankind worships wonder- 
makers. The fortune-teller, the voodoo man, the 
prophet of the marvelous find followers in all lands, 
through all ages. No fakir is quite successful who 
does not more than half believe in himself. Also 
every one stands for the excelling importance of his 
own calling. Even the professional second-story 
climber will put up an argument to justify his busi- 
ness. The self-styled practical psychologists, who 
dabble in the prisons and fret the courts, are neither 
more nor less than, five times out of six, lineal descend- 
ants of the women who told fortunes with cards. The 
practical psychologists are, in the main, honest in 
their beliefs, while the fortune-tellers only half believe 
in themselves. Notwithstanding their general sincer- 
ity, the first named will often fake a little to avoid 
being unjustly beaten on a point. A good many officials 
in charge of courts, prisons and parole boards work 


51 


52 THE CRIMINAL AND HIS ALLIES 


under the influence of their doctrine, that crime is a 
result of mental deficiency. A more dangerous and 
pernicious teaching could not invade the prison or the 
courtroom. 

There can be no blame for meanness, cruelty, lazi- 
ness, selfishness or lust, they say. These things are 
the result of one’s physical make-up, diminished or 
exaggerated by environment. You must not find fault 
with the thief who steals your pocketbook in the 
crowded street-car, because the poor fellow can not 
help it. The woman or man who is unfaithful is not 
really any worse than the good sweet-minded wife or 
the faithful loving husband. The coal miner who 
crouches at his dangerous dismal work all day to sup- 
port his wife and to educate his children is really 
entitled to no more credit than the loafer, who runs 
away from his family for long periods and then re- 
turns to live upon their earnings. If, some Saturday 
night, the coal miner hurrying home with his week’s 
earnings is met by the loafer, pistol in hand, who 
takes away the miner’s money and sends to his wait- 
ing wife and children a dead body, instead of a hus- 
band and father, we must remember that the poor 
murderer was forced to the deed by his defective 
intelligence, and, therefore, we must not be too hard 
on him. True, he would not have committed the crime 
in England or Canada, nor probably in France; his 
mentality would have been stronger in any of these 
countries ! 

This theory of criminal irresponsibility is most 
ancient. During the past century four such world 
eruptions have flowed over the nation and afterward 
dried up utterly. About every twenty-five years the 
medical profession goes loco over some absurdity. 
One hundred years ago or less, the doctors all began 
studying hypnotism. Many great hospitals in Europe 
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and some in the United States acquired professional 
hypnotists. We were going to cure not only all physi- 
cal ailments, but all mental diseases by hypnotism. 
Any one might be rendered so unconscious that his leg 
could be amputated without pain. With the assistance 
of a capable hypnotist an every-day burglar might be 
changed into a sweet-minded, church-going, steady 
man of family. All guilt would be disclosed to the 
_ police officers. It is remarkable how eminent physi- 
cians ‘‘ate up that foolishness.’? The hypnotist has 
had his day and all that now remains of him is viewed 
by a yawning audience on some vaudeville stage in a 
small town. 

As successor to the hypnotist we had the phrenol- 
ogist in favor among our medical brethren. A man 
was what he was, because of the kind of bumps on his 
head. A second-story worker could not avoid being a 
second-story worker on account of his unusual bumps 
of secretiveness and acquisitiveness. But after a few 
years, the bumps proved themselves unsafe criteria. 
For example: General Grant had an unusually large 
bump of music and the General said he knew only two 
tunes: one was Yankee Doodle and the other was not 
Yankee Doodle. Idiots displayed Daniel Webster fore- 
heads. Just as it began to be urged that we lock up 
for safe-keeping all the ladies and gentlemen with 
unusually large bumps of various disagreeable sig- 
nificance, we ran into the paralyzing fact that many of 
our clergymen and philanthropists sported the same 
kinds of bumps as the jailbirds. 

The great onslaught on the justification of punish- 
ment by the state was made forty years ago. Lom- 
broso, the great Jewish-Italian criminologist, caught 
the ear of the conscience of the world. He taught the 
startling doctrine that the criminal was born a moral 
cripple, impotent against temptation, prone to unsocial 
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conduct; in short, a helpless log of moral driftwood, 
to be tossed hither and thither before the chance winds 
of his environment; a thing to be pitied, not blamed; 
perhaps to be confined sometimes for safety’s sake, 
but never for punishment. The theory was a despair- 
ing one because the fault was physical and therefore 
ineradicable. 

God Himself was the great criminal for sending 
into the world a being for whom selfishness, cruelty, 
laziness, lust and deceit constituted an irremovable 
graft on his nature, one which grace could not save, 
nor resolution overcome. The theory thus constituted 
a direct challenge to Christianity. 

The criminal bears certain stigmata, Lombroso 
claimed, by which all men may recognize the culprit. 
His hair is anomalous and typical. His head is 
always in one of six shapes: oxycephalic, trigono- 
cephalic, seaphocephalic, plagiocephalic, hydrocephalic 
or submicrocephalic;* in other words, dome-shaped like 
a roof, flat and low, keel-shaped on the top, bulging, 
sugar-loafed or undersized. Hyes, eyebrows, nose, 
teeth, and, above all, the palate, are anomalous; while 
from a man with large or prehensile ears, it is always 
safest to hurry across the street in order to avoid a 
dangerous meeting. 

In the fact that medicine is so inexact and uncertain 
probably lies an explanation of why doctors so often 
become the most devout votaries of fads. The medi- 
cal professors fell for the theory like a line of chil- 
dren’s wooden blocks. Indeed, the men who to-day are 
accepted as leaders in the new school of criminal 
psychology, stood foremost for a while in defense of 
the theory of Lombroso: Marro, Garofalo, Talbot, Van 
Clarke, Ottolenghi, Ferri; indeed, all the Italian 
criminologists of note, as well as many of the Conti- 


1L’Homme Criminel, Cesare Lombroso, 2nd French Edition. 
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nental and American psychiatrists. They suddenly 
invaded the prisons. Tens of thousands of helpless 
inmates were examined, measured, recorded and the 
results printed. These results, in nearly every in- 
stance, confirmed, to a certain extent, the theory of 
Lombroso. 

Twenty-five years ago persons who refused to be- 
lieve in the Lombrosian theories were considered as 
hopeless back numbers; just as are those who now fail 
to see any scientific foundation in the present wave of 
picturesque psychological theories concerning mental 
responsibility for wrong-doing. 

However, about 1903 Dr. Charles Goring, a clear- 
headed, insistent and really scientific Englishman, put 
the theory of Lombroso to its cruel and crucial test. 
In company with a corps of earnest and skilled physi- 
cians, he began a painfully detailed examination of 
three thousand unselected English convicts. He 
measured them all for the anomalies and stigmata 
pointed out by the Italians and found those anomalies 
to exist in the English convicts in a way much as was 
discovered in Continental convicts. Far from exactly 
so, however, for differences in race, climate and envi- 
ronment were followed by marked physical diver- 
gences. However, one conclusion was demonstrated 
so clearly that it has not since been denied: The theory 
of the Lombrosians, that physical construction af- 
forded evidence of criminal character, has not a single 
scientific leg to stand upon.* 

This happened because that body of British scien- 
tists, with infinite care and patience, proceeded to do 
that which their more enthusiastic, scientific, Conti- 
nental brethren had not thought of doing. They worked 
an incredibly detailed test of the theory, by subjecting 


1The English Convict, Charles Goring. This work is ordered 
printed as an official document by the British Government. 
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to these same measurements, examinations and tests 
an equal number of Oxford and Cambridge Universi- 
ty undergraduates. They also made the same investi- 
gations on the students of the University of Edinburgh. 
As a consequence, the astonishing result proclaimed 
itself that all the anomalies and stigmata which Lom- 
broso and his votaries had discovered in the convicts, 
were present to the same degree in the college stu- 
dents. Indeed, the most respectable people have them. 

The report of Doctor Goring and his assistants 
published as an official document by the British Gov- 
ernment, was a pin thrust into an iridescent rubber 
balloon. One quick snap into fragments and those who 
refused to believe in the main doctrine of Lombroso 
were no longer back numbers. 

Dean Pound said truly, ‘‘Hach intelligent step to 
remove an existing defect or institute an improvement, 
leaves a permanent residuum of progress.’’ 

So it must not be forgotten that, notwithstanding 
this error, the Positivist school rendered a distinct 
and lasting service to humanity and to the science of 
penology. It shocked the world into believing, for a 
time, that civilization was wreaking unjust vengeance 
upon helpless creatures because of deeds they were 
powerless to avoid. That school directed a kindlier 
glance at the man behind the bars and was responsible 
for the realization, which can not be denied, that an 
unknown proportion of those imprisoned for crime are 
of inferior mentality. It brought about at last a miti- 
gation of much of the harshness that surrounded the 
prisons, and, above all, it directed scientific inquiry 
into the mental attitude and equipment of the law- 
breaker. 

On the other hand, it has left a legacy of difficulty 
and harm to the present generation, which has been 
making itself severely felt in the present administra- 
tion of the criminal law and is responsible for many of 
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those failures of justice that bring our criminal law 
into disrepute. 

Underneath the doctrine of the Positivist school 
lay the assumption of non-responsibility for one’s 
deeds. The physical proof offered by Lombroso in 
support of that assumption was destroyed by Doctor 
Goring, but the assumption still remains without its 
sustaining proof. It is being constantly pushed into 
the administration of prisons and reformatories, af- 
fects the sentences pronounced by judges, and even 
threatens to influence statutory legislation. 

It is to this tendency that I would like to call your 
particular attention. Its advocates urge that whoever 
murders, robs or steals could not have done otherwise; 
environment, heredity and need compelled him. We 
ourselves, they say, would have done exactly the same 
thing in his place. God is responsible, if there is a 
God; if there be no God, then society is the criminal. 

Mr. Eliot, Professor of Sociology at Northwestern 
University, announced the other day that the word 
‘‘sin’? had no place in a dictionary; neither had the 
words ‘‘praise’’ or ‘‘blame.’’ He had the courage to 
follow the Positivist theory to its inevitable conclu- 
sion. There are, he taught, no such compelling forces 
as lust, avarice, selfishness or cruelty; by the same 
token neither is any one of himself capable of courage, 
self-sacrifice, honor, chastity, manliness or womanli- 
ness. The worm and the human being are of equal 
spiritual dignity, except for the accident of man’s 
superior physical endowment. This is merely a pro- 
longation of Herbert Spencer’s theory as found in The 
Data of Ethics; as Huxley put it: ‘‘Man is merely a 
conscious automaton.’’ Doctor Davenport in America, 
Doctor Ballet in Europe, ably elaborate this doctrine. 

All sciences have their own limited field of applica- 
tion; when one attempts to make their application in 
an alien field, difficulty commences. 
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We practical criminologists—the judges of courts, 
the keepers of prisons and the policemen on their 
beats—trouble ourselves little about the quarrels of 
metaphysicians concerning determinism and fatalism 
and free will, so long as they keep their squabbles out 
of the court-house and the jail yard. But when they 
begin teaching possible thieves and embryo burglars 
that laziness, lying and dissipation are as creditable 
as industry, honesty and sobriety, then we — up to 
take notice. 

The most dangerous influence of the Positivist 
school has, for its strongest ally, a modicum of here- 
tofore neglected fact. I mean the mental deficiency of 
the convict. It has come to be recognized that often 
persons accused of crime are of deficient mentality, 
possibly not more often than persons of like mentality 
who enter college, but still quite frequently. Just what 
proportion are so affected is a matter of acute dispute. 
Eminent psychologists have testified in my own court 
that every one who commits a serious crime is insane. 
Other psychologists give evidence that ninety per cent. 
of those guilty of homicide are mentally unsound. But 
then, one of the ablest writers and publicists in this 
country, when examined by an expert psychologist who 
did not know the subject’s identity, revealed a mental 
age of twelve years. 

An unusually clever man, who was a policeman 
for many years but now for some years has been a con- 
vict in the Joliet Penitentiary—a man capable of 
observing, with daily opportunity for judgment—tes- 
tified before the Committee on Law Enforcement of 
the American Bar Association, that one per cent. of 
the criminals are of inferior intelligence, and that the 
great body of professional lawbreakers are very 
bright men. On the other hand, in the psychopathic 
laboratories of Chicago, eighty-five per cent. of those 
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examined were found mentally unfit. Doctor Donkin, 
the English criminologist, commenting upon Doctor 
Goring’s work, advances the opinion that perhaps 
from ten to twelve per cent. of the English convicts 
are of inferior mentality. He is probably as near the 
correct figure as any one can get. 

Also in estimating the number of mental defectives 
_ among criminals this other consideration must not be 
lost sight of : ‘‘In our considerations as to the numbers 
of physically or mentally defective delinquents whom 
we meet with as compared with more normal delin- 
quents, we must keep in mind the fact that such defec- 
tive offenders are more likely to be detected and 
arrested than are more normal offenders.’” 

Just at present the new danger which confronts the 
enforcement of the law and the maintenance of respect 
for the law, is to be found in this wide-spread endeavor 
to minimize the responsibility of the wrong-doer. 

Bear in mind the difference between the two 
branches of the Positivist school: the one holds that 
no one innately is responsible for his deeds, good or 
bad, no matter how sane he may be, because he is 
merely the creature of his heredity, physical confor- 
mation and environment; the other holds that most 
persons who commit crime do so because of mental 
defect. The fact that these two schools overlap at 
times, and the distinction is but vaguely recognized by 
their professors, does not do away with its existence. 

- The truth is, probably, that people inside the prison 
are just about the same mentally as people outside the 
prison. Of the number of those caught and confined, 
probably about ten or twelve per cent. are mentally 
inferior. About that same degree of mental inferiority 
exists outside the prison. If the same number of per- 


1The Psychology of the Criminal, M. Hamblin Smith, M. D. 
Methuen & Co., London. 


60 THE CRIMINAL AND HIS ALLIES 


sons, innocent of wrong-doing but imprisoned for some 
act wrong only in that it infringed upon an arbitrary 
statute, could be examined, probably the same propor- 
tion among them would be found mentally unfit as are 
now found in the prisons. While thousands are in 
prisons who would be free were it not for mental 
handicap, millions who are no better equipped mentally 
are guiltless of crime and never will commit a crime. 
The mentally defective convict is in prison because of 
his mental defect and something plus, to wit: an in- 
clination to evil. There are hundreds of thousands, 
also his mental mates, who would companion him in 
prison did they not fear the punishment. 

Dr. Herman Adler, a man who had acquired a 
creditable reputation as a psychologist and psychi- 
atrist in Austria, became Director of the Boston 
Psychopathic Hospital; also, he held several chairs in 
the Harvard Medical School. Governor Lowden made 
him the State Criminologist of [llinois. Like all true 
scientists, he is most patient, modest and indefatiga- 
ble. This singularly equipped man a few years ago 
gathered about himself a corps of trained and skilful 
psychologists for the study of the relations of crime 
and intelligence, and they have performed almost as 
important a service in this branch of criminology as 
Doctor Goring and his assistants rendered in England 
through their analysis of Lombrosian tests. 

Mr. Koster Weckman, his first assistant, testified 
before the Bar Association Committee and gave this 
most important evidence: 


‘‘These surveys were made relative to the subject 
of intelligence and crime. The old theories with re- 
gard to the intelligence of the delinquent rather sought 
to show that from fifty to seventy-five per cent. of the 
delinquents were feeble-minded or mentally deficient, 
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and it is with regard to that theory that these surveys 
were made. 

‘*T will present them very briefly. The surveys 
were made of the following state institutions, in which 
the entire population of the institution was examined. 
First of all, about two thousand men in the Illinois 
State Penitentiary at Joliet; one thousand men at the 
Southern Illinois State Penitentiary at Chester; fifteen 
hundred boys at the State Reformatory at Pontiac; 
about one thousand boys at St. Charles, and about five 
hundred girls at Geneva. 

‘““This survey covered a period of approximately 
two years. The intelligence surveys of the Army were 
very useful. The same procedure that was used in the 
United States Army for the rating of the recruits 
was used in these surveys of the Illinois Penal 
Institutions. 

‘“We went to Washington and got the records of 
the boys in the Illinois draft, and made a direct com- 
parison. The examination discloses that so far as the 
native whites are concerned, there are no more feeble- 
minded, nor more mentally deficient in the State Penal 
Institutions than there were in the United States 
Army Draft of Illinois.”’ 


He then presented graphs showing the relative 
intelligence of foreign-born prisoners and of foreign- 
born men of Illinois, who were in the army draft. A 
comparison of the two graphs developed this all im- 
portant disclosure. To quote Mr. Weckman again: 


“‘Tt will be seen that there are, as a matter of fact, 
a smaller percentage of inferior men in the prisons 
than there were in the Draft for the Army of those 
who were foreign-born, and a slightly larger percent- 
age of superior men in the prisons, although the two 
eurves follow somewhat the same line and are 
identical.’’ 
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As to the negroes, the investigators found that the 
intelligence of the black prisoner somewhat excelled 
the intelligence of the drafted negro in our army. If 
this finding be true, its result is of tremendous 
importance. 

It will be noted that Doctor Adler and his associates 
pursued the identical course followed by Doctor Gor- 
ing and his English investigators. They made careful 
examination of their prisoners, as did Lombroso and 
his followers, and classified their facts, as is necessary 
in all scientific discovery. There the Lombrosians 
stopped. But Doctor Goring and Doctor Adler go on 
from that point and compare the results of their classi- 
fications with the outside world, and the result is ascer- 
tained that the men in the prisons are just about the 
same mentally as those of us who are still outside. In 
short, it is a demonstrable, scientific truth, that it is 
not the weakness of the human mind that makes a 
criminal, but the wickedness of the human heart. 

The successors of the old Positivist school are just 
now besieging Congress and every legislature with 
schemes to have their theories crystallized into statu- 
tory laws. They are asking great farms and asylums 
for the mentally unfit, enormous appropriations for 
laboratories, new and elaborate treatments in the pris- 
ons, numerous chances for the release or exoneration 
of those who have committed crime. In short, they 
are demanding enormous establishments, required 
only by the assumption that every one who commits 
serious crime must be insane. There is a great danger 
in this scheme which is seldom presented. 

In it is included the plan of mental examination 
for all individuals arrested, regardless of their guilt 
or innocence, and, indeed, the same examinations for 
many not to be arrested at all; they demand now what 
the Lombrosians advocated in the application of their 
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physical tests to all prisoners and to all suspected 
persons. For a few years in some Italian courts dur- 
ing the Lombrosian furor, men were sent to prison in 
doubtful cases mostly because of the size of their ears 
or the shape of the top of their heads. So, in some 
psychopathic laboratories to-day many a man and 
woman would be condemned to confinement for life 
because of the results of tests that, in a few years from 
now, will be acknowledged as misleading, and which 
are already being regarded with grave suspicion. 

I venture to say that there are psychopathic labora- 
tories in this country which would find fifty per cent. 
of the readers of this book mentally unfit and dan- 
gerous to be at large. Do not be chagrined; they 
would, if given the chance, pass the same judgment 
on the Lower House of Congress, and maybe even on 
the Senate. 

These contentions, that no one is morally or men- 
tally responsible for his wrong-doing, break down at 
once the first great fortification about society, which 
is the idea of disgrace for crime committed. They 
close the avenues to reform because they assume that 
as a-result of natural obstacles, reform is impossible. 
They take away fear of the law by rendering impotent 
its penalties, for of course, it is true that penalties 
can never be justly inflicted upon the irresponsible. 

Many of our states and nearly all countries differ 
in their statutory requirements regarding mental re- 
sponsibility. There is not one of these statutes which 
has not been successfully attacked as setting up a 
purely arbitrary standard. It is sought everywhere 
to have them amended or repealed. The truth is that 
no statute can be framed which will correctly cover a 
small part of the cases that must arise; human minds 
differ too greatly. Neither the human mind nor the 
human heart can be measured by rule of thumb. It 
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will prove quite as well to let every statute remain as 
it is. 

Elizabeth Kite, in a paper read before the Prison 
Congress at Indianapolis in 1913, quotes Alfred Binet: 


‘‘First it is necessary that a dividing line be estab- 
lished, even if arbitrary, between responsibility and 
irresponsibility, that the matter must not be left to 
the subjective valuation of the alienist. There are, 
Binet admits, between the two states, all the degrees 
of transition, as between day and night. In the latter 
case the law has fixed the hour when it is called day, 
so that, the hour having struck, a magistrate has the 
right to enter a private house to execute an arrest; 
although the fixing of this be arbitrary, it works out 
in practice better than to allow each officer to decide 
for himself when the day has arrived.’’ 


In our contention with this ultra school of psychol- 
ogy, let us not overlook the good it is doing. It has 
pointed out a heretofore unrecognized class of persons 
of evil inclination who, because of mental defect, can 
never be reformed, or else in whom reform is so difficult 
that their liberty constitutes a public danger. These 
individuals may never have committed an offense 
serious enough to justify long terms of imprisonment, 
but they may commit crimes of that kind any moment. 
Their number is not nearly so large as claimed, but 
still great enough to justify grave concern. What shall 
we do with them? With such persons there should be 
no hesitation. Without regard for their feelings or the 
sentiments of relatives or of friends, such potential 
criminals ought to be confined and treated in some 
merciful way that will insure the welfare and safety of 
the public. Neither ought they ever again be released 
as long as there remains any sort of question as to 
their responsibility. 
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But we must, above all things, be careful in our 
legislation, in our prisons, and in our courts, not to 
extend this treatment to persons not strictly within 
that class. To do so is now the tendency and the 
danger. In such event the injustice would cut cruelly 
two ways. As Binet so well says: 


_“*To our minds neither the accumulation of physical 
stigmata nor the most charged heredity is sufficient to 
stamp a man who commits a crime, as irresponsible. 
We know, however, that we have here an extremely 
delicate question; one will always have trouble in dis- 
tinguishing criminals from moral maniacs; but we must 
not permit our theories upon the subject to make a sort 
of breach through which nearly all the criminal world 
can introduce itself into the realm of the insane, there 
to find impunity.’’ 


Much of the lack of promptness and finality in the 
administration of the criminal law, the slowness of our 
procedure, the many loopholes left for the criminal, 
used to have in the olden days their justification in the 
terrible harshness of the law’s penalties, and this at a 
time when nearly every offense, no matter how venial, 
supposed the death of the offender; the same defects 
are to-day maintaining much of their stability upon the 
theory of the mental and moral irresponsibility of the 
wrong-doer. 

_As a matter of practical experience a jury will not 
be bothered by abstract rules. If in the language of the 
street and in the general sense of the term, the defend- 
ant was crazy when he committed the act charged, they 
will find him not guilty. Havelock Ellis says: 


‘‘Under any system, at once fairly humane and 
fairly rational, the question of insanity, while still of 
interest, can make little practical difference, either to 
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society or to the criminal. It is unreasonable and 
anti-social to speak of insanity as a ‘defense.’ It is an 
explanation, but, from the social point of view, it is 
not a defense. Suppose we accept the definition of in- 
sanity which, as we have seen, is now widely accepted 
by medical men and favored by many eminent lawyers, 
that insanity is a loss of self-control, the giving way 
to an irresistible impulse. It cannot be unknown. to 
any one that self-control may be educated, that it may 
be weakened or strengthened by the circumstances of 
life. If we define insanity as a loss of self-control and 
accept that as a ‘defense,’ we are directly encouraging 
every form of vice and crime, because we are removing 
the strongest influence in the formation of self-control. 
When a ‘defense’ of kleptomania was brought before 
an English judge in‘a case of theft he is said to have 
observed: ‘Yes, that is what I am sent here to cure.’ 
We need not hesitate to accept this conception of the 
function of the court, provided always that the treat- 
ment is scientific, effectual, and humane.”’ 


CHAPTER VI 
THE MORON 


TWENTY-FIVE years ago or thereabouts a meeting 
of alienists, in discussing a classification for mental 
conditions, agreed that the term ‘‘idiot’’ correctly 
described a grown person whose intelligence equaled 
that of an infant one year old; the term ‘‘imbecile”’ fits 
any one whose mental ability ranges even with that of 
a child between one and five years of age. For an 
adult whose intelligence corresponded with that of a 
normal person of between the ages of five and twelve 
years, there existed no definite appellation. Dr. 
Harold Moyer, an eminent alienist of his time, sug- 
gested the Greek word ‘‘moron.’’ ‘‘Moron’’ might be 
freely translated into dolt, or dull-fellow, or one slow- 
witted. The original meaning of the word contains no 
suggestion of evil inclination. Of late years, the press 
has adopted the word moron as descriptive of an un- 
clean person of subnormal mind, who commits acts of 
unchastity against women and children. A popularly 
established belief holds that persons guilty of such 
crimes must be feeble-minded. Such an explanation 
arises naturally to the right-living woman or man; 
however, that supposition is not borne out by 
experience. 

The ordinary moron when discovered is frequently 
known to be a capable, sound-minded individual. At 
the moment of this writing, the vice-president of an 
influential business corporation has just astounded the 
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community by not only confessing his guilt as a moron, 
but also acknowledging a former conviction for the 
same sort of offense. Prosperous merchants, lawyers, 
clergymen, teachers and others of highly intellectual 
pursuits fall within this disgraced and unspeakable 
class. These persons are not born degraded; but in 
full possession of their faculties, they have debased 
themselves. By constant indulgence in lascivious 
thoughts and habits, by frequent contemplation of 
unclean objects and loathsome books, they step by 
step have walked knowingly down, until their hourly 
mental habitation becomes just a cesspool. 

The life-stories of Leopold and Loeb perfectly rep- 
resent the descent of the degenerate. Beginning with 
as proper minds as other children, the two encourag- 
ing in each other lascivious thoughts and immoral 
sexual habits, their entire characters, their views of 
life, their attitude toward all other creatures became 
perverted. Because animals have no minds, the two 
were able to sink lower than animals. They possessed 
fine minds, but dirty; just as a man with fine muscles 
may keep them covered with filth. Some of those we 
term morons are feeble-minded, but it should be re- 
membered in dealing with such criminals that ordina- 
rily culprits of this class are not so, but possess as 
good minds as citizens with whom they work and 
live. Their intellects are all right, but their hearts are 
diseased. Their crimes, often ending in murder, pro- 
ceed not from a lack of intelligence, but from an over- 
turned morality. 

As a matter of fact, persons of differing degrees of 
morality are not alone found in the cities. The hired- 
man on the farm is frequently a moron, and he makes 
incipient morons of the farmer’s sons, who will listen 
to his aberrations. Any one by frequent pampering of 
indecent fancies may at last become a member of this 
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class. This kind of vice becomes a virulent microbe in 
the soul. It kills honor, courage, manliness, pity. It 
makes its victim cruel, solitary and treacherous. That 
this character is created by habit of mind becomes per- 
fectly clear when we compare the number of such 
offenders in jurisdictions which provide whipping as 
a penalty for sexual offenses. 
Sir Wilfred Laurier, in a speech in the Canadian 
Parliament delivered in 1916, declared that, in the 
Province of Quebec, only one such crime had occurred 
in many years. In all London in 1924, but seven 
persons were charged with rape and five convicted, and 
but ten for improper relations with girls under age of 
consent. In 1926 in Chicago, one hundred two persons 
stood indicted for this crime and twenty-four were 
convicted. In 1923, the United States prisons held 
4,652 persons (morons they are called) convicted of 
rape. In all England and Wales for the year 1924, 
sixty-eight persons were put on trial charged with rape, 
and one hundred seventy-six for improper relations 
with girls under age. In 1910 there were committed to 
prison for this offense in the United States 1,406 
persons; in 1923, 2,149, or a terrible increase of thirty- 
three per cent. per hundred thousand of the population. 
In England, Canada and Delaware they have found 
a simple and practically never-failing cure for 
‘“‘moronity.’’ It seems unnecessary in those places to 
establish extensive farms and supply these farms with 
costly hotel accommodations and constant amusement 
for the guests. Nor do these jurisdictions plan to keep 
watch and ward over every culprit for all of his life. 
On the contrary, they usually cure a moron in fifteen 
minutes, by the simple application of a cat-o’-nine- 
tails. The moron almost never requires a second 
treatment. Only three instances have occurred in 
Canadian penal history, where a moron came back for 
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his second treatment. It is proved in those countries 
that the only appeal that reaches the sensual criminal 
is a suffering of his senses. A good whipping or two 
given Leopold and Loeb when children would have 
saved Bobby Frank’s life and made of the two arch- 
criminals respectable and useful citizens. 

The idea of confinement on a farm for life for such 
offenders must be founded on a latent pity for them. 
The pity should go to their victims. The plan of catch- 
ing potential offenders of feeble mind before they 
become criminals and holding them for life would be 
ideal if practicable. But if it be a good plan thus to in- 
earcerate the feeble-minded, why not incarcerate those 
who are not feeble-minded but who probably will be- 
come criminals? This last class is more easily identi- 
fied than the other. Indeed the principal objection to 
such a plan arises from'a growing conviction that no 
satisfactory tests for mental intelligence have as yet 
been devised. Nearly every prominent psychiatrist in 
the country has invented improvements on the original 
Binet-Simon tests.> The Terman additions also are 
being abandoned. Every test in vogue is being thrown 
into the ash-heap by some one who advocates tests of 
his own invention. 

Margaret Wooster Curti in an unusually able 
article says recently that the evidence of these tests is 
untrustworthy.’ 


‘In the first place, we know now that tests, and 
particularly language tests of this type, are by no 
means accurate measures of native intelligence. In 
the second place, these particular pioneer tests were 
very inadequately standardized—especially for the 


1“ The Intelligence of Delinquents,’’ 228, Scientific Monthly, p. 132. 
Also her article in 17 Journal Criminal Law, p. 246, ‘‘The New 
Lombrosian, ’’ 
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ages above twelve, for which only a few normal subjects 
had been tested. It has since been found that the 
standards for these upper ages were ridiculously high, 
so that even a person of average intelligence would 
be made out defective or even feeble-minded according 
to the tests. One reason why this fact was not found 
out earlier is that the tests were applied wholesale to 
delinquents before a significant number of normal 
people had been tested. This is the chief reason why 
the results of the tests of delinquents and criminals 
are unreliable. <A third reason why the results should 
not have been accepted uncritically is the facet that 
much of the testing was done carelessly, by inexperi- 
enced examiners. 

‘‘In addition to the experimental evidence already 
accumulated, there are certain general considerations, 
which indicate that delinquents in general are quite 
possibly as intelligent as non-delinquents. For one 
thing, it is quite reasonable to suppose, as has often 
been suggested, that it is on the whole the less intelli- 
gent offenders who get into institutions. Again, the 
fact that the tests are not infallible measures of native 
intelligence may have some bearing on the question. 
Our experimental data tell us only what test scores 
are made by the delinquents, and certainly it is reason- 
able to suppose that possible inferiority in culture and 
education causes some of the slight amount of inferi- 
ority in test performance. Finally, there are logical 
grounds that delinquents may be on the average even 
more intelligent than the general population. It 
takes a certain amount of daring, of initiative, of 
imagination, successfully to plan and carry out many 
crimes. Again, some crimes of violence, as assault 
and homicide, presuppose a certain sensitiveness or 
excitability which is said by some authorities to be 
conspicuously lacking in the feeble-minded. 

“¢Tt seems likely then that first among psychologists, 
and then among other scientists, the new doctrine of 
the defective delinquent will soon be as discredited as 
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is now Lombroso’s similarly pernicious theory. But it 
will be a long, long time before the theory will have 
disappeared as a factor in popular thought. Even 
should this particular theory be given up completely, 
there is no doubt, I believe, but that some essentially 
similar one will arise to take its place. For the under- 
lying basis will remain—the persistent tendency for 
people to justify the status quo by finding some easy 
explanation, rather than to face the possibility that the 
status quo should be altered. In fact, substitute doc- 
trines are already germinating. From Chicago we 
have the announcement of a supposedly scientific 
doctrine of innate moral or emotional defect for which 
the most extravagant and unscientific claims are made. 
The ‘evidence’ recently published in support of that 
doctrine is so questionable that it is unthinkable—to 
this writer—that it should be taken seriously by any 
scientists. But it may be! The next great advance 
will probably be the discovery that glands are the 
cause of crime. Even men of science will consider 
some peculiarities of glandular functioning to be the 
chief factor, and popular writers will be convinced that 
they constitute the sole cause. But my guess is, since 
I am biased, that that theory, too, will be disproved.”’ 


Dr. J. E. W. Wallin of the Psycho-Educational 
Clinic of St. Louis, put many persons through the 
Binet-Simon tests of 1908 and 1911. Each person 
failed lamentably on nearly all the requirements of 
these tests; tests which now are employed in measuring 
the intelligence of delinquents, as well as others, and 
which will be employed to determine whether some of 
our fellow citizens innocent of any crime will go on an 
institutional farm for the remainder of their lives. 
Some of the persons ‘‘examined if measured by the 
automatic standards now in use would be hopelessly 
feeble-minded (an imbecile by the intelligence quotient) 
and should have been committed to an institution for 
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the feeble-minded long ago.’’ Speaking of a very suc- 
cessful business man, he said: 


‘‘No doubt if a Binet tester had diagnosed this man 
forty-five or fifty years ago, he would have had him 
colonized as a ‘mental defective.’ It is a safe guess 
that there are hundreds and thousands like him 
throughout the country no more intelligent and equally 
- successful and prudent in the management of their 
affairs. Had he been a criminal when he was tested 
the Binet testers, who implicitly follow these standards, 
would have offered expert testimony under oath that 
he was feeble-minded and unable to distinguish right 
from wrong or unable to choose the right and avoid 
the wrong.’’ Doctor Wallin concludes: ‘‘ According to 
the arbitrary and hypothetical Binet-Simon XIII 
standard of normality every one of the individuals 
examined would be feeble-minded. According to life’s 
crucial test of economic and social success not a single 
one could be regarded as feeble-minded.’” 


The dread of punishment reaches and deters even 
the insane. Some time ago in the state of Iowa an 
inmate of an institution for the insane attacked his 
keeper with a knife. ‘‘If you kill me,’’ warned the 
keeper, ‘‘you will be hanged!’”’ ‘‘Oh, no, I won’t,”’’ 
answered the lunatic. ‘‘They won’t do anything to me. 
I’m insane.”’ 

Whatever view one may take of the opinions of Sir 
Oliver Lodge on the conditions existing in other worlds, 
no one doubts his professed knowledge of scientific 
affairs in this mundane environment and his intimate 
knowledge of human nature. Sir Oliver says that these 
weaklings should not feel immune from punishment. 


‘‘The more the budding imbecile can be made to 
feel by frequently giving way to ungoverned impulses, 


1Criminal Irresponsibility, J. E. W. Wallin. 
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he is running even more risk than other people, the 
better for the cultivation of such character as he may 
possess. If a person is really so incompetent as not to 
know the meaning of crime, no medical evidence can 
be needed to establish his insanity; but in all doubtful 
cases the law should take its course.’’ 


He does not believe the little-wits do not understand 
the reason and necessity of punishment, arguing that: 


‘¢ An animal knows well enough when he is going to 
be punished; they surely have as much wit as a domes- 
tic animal! They often show distinct signs of cunning. 
Any except the most hopelessly insane must have suf- 
ficient cunning to realize what punishment means. 
They could realize the whip and they can realize the 
gallows. Their self-control needs strengthening, not 
weakening. Punishment is more important to. them 
than toa sane man. They should not be let off on the 
ground of mental incompetence; they are not so in- 
competent as all that. Or if they are hopelessly 
outside the pale of rudimentary intelligence—well, 
their life is certainly of no value to society. Possibly 
there should be no capital punishment at all! But as 
long as it is inflicted let it not be reserved for the sane 
and competent and denied to the equally responsible 
weaklings, who have never kept themselves in hand and 
are a nuisance to themselves and every one else.”’ 


Our draft army presented a perfect cross-section of 
American mental life. Tests were adopted and applied 
by the Government to 94,004 white recruits and to 18,- 
891 colored soldiers. Sixty-three per cent. of the 
whites and ninety-four per cent. of the colored had a 
mental age of less than fourteen years; to be exact, 
thirteen and one-tenth years. Thirty per cent. of the 
white men and seventy-nine per cent. of the colored 
measured mentality less than twelve years. Ten per 
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cent. of our white soldiers and forty-eight per cent. of 
the colored showed a mental age of less than ten years. 
The accepted definition of a moron is an adult person 
with a mental intelligence of from seven to twelve years 
of age. This definition has sometimes been interpreted 
to mean that a person with a mental age of less than 
thirteen years is feeble-minded. If this be true and 
the enthusiastic psychiatrists Uncle Sam sent out to 
measure his soldiers were correct, then fully thirty 
per cent. of our white population and more than 
seventy-nine per cent. of our colored, including waiters 
and Pullman porters, should move to institutional 
farms. Ten per cent. of our white population and 
forty per cent. of our colored having a mental intelli- 
gence of less than ten years of age and as yet outside 
of our institutions for the feeble-minded present an 
acute but hopeless problem. 

The United States Army Medical Report made us 
the laughing-stock of the world; quite unjustly so, how- 
ever, for our drafted army contained hundreds of 
thousands born in foreign lands, and those whose 
parents were born abroad. Therefore, it appears from 
the surgeon-general’s report that half the whole wide 
world is just about feeble-minded. The situation is 
even more hopeless than the above facts seem to war- 
rant. The only reliance of those among us who are 
feeble-minded must be on the medical profession, and 
it appears from that same report that the medical 
branch of the Army rated lower in mental age than 
any other part of the service. Any one can frame a 
list of questions, which in a way may test intelligence. 
The questions and the answers may disclose to an 
extent the mental state of two persons: the one who 
gives the answers and the one who gets up the ques- 
tions. We need not grow frightened over the army 
tests. They do not show a low mental age on the part 
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of the soldiers so much as they show a lack of intelli- 
gence on the part of those who devised the tests. 

Psychology is termed a new science. In fact, it is 
the oldest studied by man. The greatest book ever 
written on the subject is the Old Testament. The 
profoundest explorers into the mind and soul of man, 
wrote thousands of years ago. Everything changes 
with the centuries except the heart of man and that 
never changes. Thirty-five hundred years ago in that 
greatest of all books on psychology, it was written, 
‘‘Because the sentence against an evil work is not 
executed speedily, therefore the heart of the sons of 
men set in them to do evil.’’ 

After the returns of the army tests were in and 
tabulated, the astonished authors of the system grew 
frightened, and sought to run away from the absurd 
and unexpected results. Some of them wrote books 
interpreting the reports. Hf mental age meant any- 
thing else than mental age, why did not they say so? If 
they meant anything other than what they said, we are 
not interested. The fact is, if the experiments had been 
conducted on a small scale, they would have passed 
as exact. Conducted on such a large scale, the im- 
mediately apparent absurdity of such a claim rendered 
that claim impossible. The Army Report in its very 
failure illustrates better than could have been demon- 
strated in any other way, that it is impossible to 
measure the mind of a man by a rule of thumb. 

A soldier, who was one of the greatest sanitary 
engineers of his time, who transformed cities that were 
reservoirs of pestilence into places of health and 
beauty, submitted to those same tests, and he registered 
a mental age of eight years. A noted writer and publi- 
cist who took them, led the general by three years. He 
registered eleven years. The mayor of one of our 
greatest cities and a man of much political sagacity 
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“*pulled down’’ nine years. Hach of these feeble- 
minded men would have qualified as a fit inmate of the 
farm. It should be kept in mind that we are dealing 
with feeble-mindedness, the only aspect the psychiatrist 
is concerned with in criminal affairs. Insanity de- 
mands a very different consideration. Feeble-minded 
persons certainly do commit crimes, but not in anything 
like the numbers that strong-minded persons offend, 
nor anything like the same proportion. Timidity al- 
Ways accompanies weakness of intellect, as well as 
of body. The feeble-minded have neither the cunning 
nor the courage to adventure. They are far more 
easily deterred than the strong-minded. 

Perhaps the most valuable of recent contributions 
and the one creating most interest abroad, was made by 
Dr. Cyril Burt of London. His sole occupation for 
years has been to examine youthful delinquents and 
he has published his findings in a great book called The 
Young Delinquent. He has found that not one in twelve 
of those accused of crime are backward by even more 
than three-tenths of their age. Quite as reliable and 
valuable are the examinations of the Federal prisons, 
where it was demonstrated that the intelligence of the 
convict was just about on a par with that of the man 
in the streets. The Committee on Law Enforcement 
reported to the Convention of the American Bar As- 
sociation in 1922: 


‘‘Tt ig absurd to contend that we are so mentally in- 
ferior to all other nations as to make this difference in 
crime; if so, why is it that the foreign-born criminals 
seldom get dementia precox till they cross the ocean? 
Dr. Herman Adler and a corps of assisting psycholo- 
gists spent more than a year investigating the mental- 
ity of the inmates of the Joliet Penitentiary. The 
result of these investigations as presented to your 
Committee was to the effect that the intelligence of the 
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average person equals that of the average enlisted man 
in our National Army in the World War.”’ 


I made one experiment to demonstrate whether the 
depravity of the so-called moron arose from any 
disease or feebleness of the mind or whether it came 
from a cultivated depravity of the heart. Twelve 
years ago, a man fifty years of age stood convicted by 
a jury in my court of improper attacks on little girls. 
The defendant had a history of fair business success 
and good habits. He had reared and educated a fine 
family. A few years before the arrest he commenced 
drinking, and his general habits of life turned into 
looseness. An irruption of immorality followed. How 
long the bad forces behind that irruption had been 
accumulating perhaps even he could not tell. Nowa 
probability of ending his life in the penitentiary closed 
in on him. Most respectable and influential relatives 
pressed all sorts of pleas for a new trial upon the 
court. Among other reasons, affidavits of physicians 
asserted that the defendant had heart trouble, so that 
confinement in the penitentiary would soon kill him. 

I replied that I should be grieved to cause the de- 
fendant’s death, but I should be sorrier still to let 
other children be mistreated; therefore, I should take 
the law a little into my own hands for the purpose of 
experiment. I stated that if the defendant would go 
to the hospital, and, in the presence of a physician, ap- 
pointed by the court, submit to a certain important, but 
not dangerous operation, I should grant him a new 
trial. It must be confessed that I had no authority for 
making this offer, although, of course, I had the power. 
The defendant and his relatives consented. The affair 
got into the newspapers. A number of physicians and 
alienists wrote prophesying that the operation could 
make no change in the defendant’s character or habits. 
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The scientific gentlemen failed utterly in their fore- 
bodings. After the operation, the defendant revolu- 
tionized all his manner of living. His life was 
transformed into that of an orderly right-living citizen 
as before. This continued and he died last year in the 
odor of sanctity. 

If the man’s crimes had proceeded from a diseased 
brain, the operation could not have reached into and 
cured the lesions or other physical deterioration. The 
doctors who prophesied the failure of that experiment 
were right in their premises. But if the offenses came 
from a wicked moral nature, the punishment of 
physical pain and the humiliation of the penalty could 
cure not only the culprit, but every other immoral 
nature, similarly inclined, that heard of the operation. 
Like very many others, the subject was not born a 
moron. He showed ability in business and reared a 
respectable family. Like so many other dangerous 
cdenders of his age, lasciviousness had been pampered 
in his mind, until his intellect became saturated with 
it. 

In an opinion handed down in that case, I said: 


‘Here is one criminal instinct, which it is hoped on 
all sides that a surgeon’s knife will cure. Then which 
is better—to send the defendant to prison, and if he 
survives his term, turn him loose again, still uncured 
and unhindered, on an unprotected community, or by 
rendering him harmless, thus protect the community 
against himself, and at the same time strike dread into 
‘others like him? I am aware that for the vast majority 
of. sexual cases, a major operation is necessary, but 
in the case at bar, it is not so. Because of the defen- 
dant’s age, and especially by reason of the condition of 
his heart, he in all probability would not survive the 
major operation. It is almost certain, too, that the 
imprisonment the defendant has already suffered, to- 
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gether with the pain and humiliating notoriety of the 
operation, that these penalties will not only prevent a 
recurrence of the crime, but even the mere opportunity 
of temptation for crime, during the rest of his life. 
They will undoubtedly paralyze with terror any 
criminal impulse. At any rate, should he not improve, 
the case against him is not dismissed; it is only stricken 
from the docket with leave to reinstate.”’ 


Viewing this question in the strong light of common 
sense will it be claimed that the people of England are 
eleven times as intelligent as the people of the United 
States, because we have eleven times more murders? 
Is it maintained that we are the feeblest-minded of 
nations because we have more crime? Why, a large 
percentage of our convicts were born abroad or their 
fathers were! The idea is preposterous because only 
a generation or two ago most of our forebears were 
living in Europe. Again, the general education of our 
people during the last twenty-five years has increased 
by leaps and bounds. With more education should 
come an increase of intelligence, and yet it is during 
the last twenty-five years that the billows of crime in 
the United States have swept higher and higher. 
HKighty-one thousand men convicted of serious crime 
are confined within the walls of our greater prisons 
and a little over three thousand women. Are our 
women twenty-six times more intelligent than our men? 
No, the criminal instincts are of the heart and not the 
head. We can not banish conscience from her throne 
by any shabby subterfuges. Each of us ‘‘bears a silent 
court of justice in his breast. Himself the judge, him- 
self the jury, himself the prisoner at the bar ever 
condemned.’’ The worst sufferer from this false teach- 
ing is the criminal himself. He is made to believe that 
his reform is hopeless because he himself is helpless. 
Nothing is left but to go on and repeat his offenses. 
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I received the following letter from a man who 
served many years in different prisons: 


ese ‘*T have been associated with some of the cleverest 
thieves in the country, but I have never seen anything 
wrong with their brain. I spent twenty years in crime. 
I was put through all kinds of criminal tests. I had my 
head examined and bumps were discovered that any 
jury of phrenologists would have readily hanged me. 
I had the knee test, and my toes were tickled with a 
tooth pick, but I kept on stealing. However, about 
fifteen months ago, I discovered that there was nothing 
wrong with my brain, as criminologists had stated, but 
the trouble was, my heart was wrong, and when I got 
that right, I have never had any more desire to steal.’’ 


I think this direct evidence is of more value than 
the bare assertions of twenty theorists. There are a 
dozen penitentiaries in the country where more atten-. 
tion and more money is given to this sort of mental 
experimentation on prisoners than to their reforma- 
tion. 

No kind of unfortunates deserve or require more 
tenderness of parental consideration from the state 
than do the feeble-minded. True, some who are born 
normal lose their natural strength of mind by disease, 
but for the most part these unfortunates are brought, 
crippled as no other human beings, into a world unwill- 
ing to receive them. The man born without speech, or 
born without limbs, or born without sight, is not so 
luckless. Strange what a vast majority of these men- 
tal cripples are lovable and tractable in disposition. 
Indeed, it seems that every one of God’s creatures, no 
matter how dim his intellect, is endowed with an appre- 
ciation of good and evil. Very encouraging word 
‘comes from the institution at Vineland, New Jersey, 
and from that of Doctor Bernstein at Rome, New 
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York, and from like institutional efforts. Ways are 
being devised so to train the weak mind as to make it 
capable of useful effort. Very remarkable gain in 
strength of mind often follows these efforts. Why not 
so? <A boy of eight years with the experience of a 
man of thirty years ought to possess a good working 
intellect, and so a man of thirty years, with a mind of 
the strength of a boy of eight, should get along in 
certain lines without much need of institutional care. 
If the truth were known, unsuspected hundreds of 
thousands of such cases surround us and go to their 
graves in old age undiscovered. Again, numerous 
cases exist where results are produced by some uncon- 
sidered physical irritations that are mistakenly taken 
for mental aberrations. 

There is a public school:in Connecticut, which had 
a room reserved for retarded children. The other 
pupils call it the ‘‘nut room.’’ One day an enlightened 
principal let loose a half-dozen dentists, physicians, 
nose and throat specialists and oculists into that room. 
As a result of treatment fifty-four of the sixty chil- 
dren from that room were returned to their regular 
classes, and four of them afterward turned out to be 
prize winners. 

No doubt there are feeble-minded persons crim- 
inally inclined. Undoubtedly these should be segre- 
gated. But the warning this chapter endeavors to 
emphasize consists in the publication of the facts, that 
the present tests being employed in most of our 
psychiatrist adjuncts to the courts and public institu- 
tions are untrustworthy and altogether unsatisfactory, 
and that more and stronger proof than they can pos- 
sibly supply should justify the life imprisonment of 
any human being. 

The Supreme Court of Massachusetts in an opinion 
handed down March 7, 1926, in the case of Common- 
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wealth vs. Stewart defined clearly the legal responsi- 
bility of the feeble-minded for criminal acts. 


on this state of the case, the Commonwealth was 
permitted, subject to exception by the defendant, to 
ask of a qualified expert in mental diseases these 
questions, all of which were answered in the affirma- 
tive. Whether or not a person of the age of approxi- 
mately thirteen years is of sufficient mentality to have 
evil motives or malice? Whether or not a person of 
the mental age of thirteen years has the mental abil- 
ity to plan an act? Whether or not a person of the 
mental age of thirteen years has the power, the men- 
tal power to premeditate, to plan an act? Whether 
or not, from your examination of this defendant, in 
your opinion, he has a mentality sufficient to possess 
malice or evil motives? 

“‘It is plain that the posture of the case was such 
that the evidence thus introduced by the Common- 
wealth was competent. It was in conformity to the 
true principle of law as to responsibility for homicidal 
conduct. The evidence had a tendency to show 
whether the defendant had capacity and reason suf- 
ficent to enable him to distinguish between right and 
wrong, as to the act charged against him, and to do 
that act with deliberately premeditated malice afore- 
thought. Criminal responsibility does not depend 
upon the mental age of the defendant nor upon the 
question whether the mind of the prisoner is above or 
below that of the ideal, or of the average, or of the 
normal man, but upon the question whether the de- 
fendant knows the difference between right and wrong, 
can understand the relation which he bears to others, 
and which others bear to him, and has knowledge of 
the nature of his act so as to be able to perceive its 
true character and consequences to himself and to 
others.”? 


CHAPTER VII 
THE INSANITY DEFENSE 


Tuer difference between insanity and feeble- 
mindedness is the difference between a sick mind 
and a weak mind. The hand of a child of four years 
may be a perfectly healthy hand. It does not pos- 
sess the same strength of grasp that is possible to the 
hand of an adult, but, otherwise, the exercise of its 
function is the same. The hand of a grown man may 
have twenty times the strength of that of the child 
and still be defective on account of disease. So the 
mind of a grown man may be perfectly healthy, ex- 
cept that it has only the strength of mind of a child; 
while the mind of an adult lunatic may have the 
strength of a grown man but, because of disease or 
disorder, can not at times function as correctly as the 
mind of a child. Feebleness of mind can not well be 
assumed. The period of proof goes back too far and 
requires too much consistency. 

Insanity can be pretended by any one, and about 
any clever person well trained by a good lawyer, if 
the offense charged be not extraordinarily atrocious, 
can ‘‘get away with it’’ to a jury. Persons really 
insane are sometimes condemned to death when the 
act proved against them was accompanied by the ex- 
cess of cruelty which usually accompanies insane acts; 
but this happens seldom in comparison with the num- 
ber of assassins who have escaped through pretense 
of madness. 
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When all other defense fails, when the murder is 
proved without attending excuse or mitigation, even 
when the robber is caught with the smoking pistol in 
his hand, and the victim gasping his last at the rob- 
ber’s feet, there still remains an even chance for an 
escape from a verdict of guilty through the insanity 
defense. 

Witness the case of Russell Scott. At midnight 
April 2, 1924, he, with his brother Robert, robbed a 
drug store in the heart of Chicago. As Robert stood 
emptying the cash register, a young drug clerk 
grappled with him and flung him to the floor. Russell 
walked over to where the two lay struggling, calmly 
stooped, put his revolver close to the back of the young 
clerk and, carefully aiming, shot him in the spine 
three times. 

He had committed many crimes before. He was 
caught immediately and positively identified. He 
pleaded guilty and the judge sentenced him to death. 
After tearful and tragic complainings, the judge set 
aside his plea of guilty and gave him a jury trial. The 
jury also affixed the death penalty. Now, after two 
hearings, he had been sentenced to death on each. 
Meantime, a lot of money had been raised for Scott’s 
defense and a new lawyer employed, who put in the 
intervening time secretly preparing an insanity de- 
fense. Sentenced or not, the law can not execute a 
crazy man. The merciful dictates of humanity prevent. 

‘I have watched closely many men who were tried 
before me during my thirty years on the Bench, but I 
think Russell Scott was the cleverest, the ablest of 
them all, and the cruelest. There never was anything 
the matter with his mind; his heart reeked with vicious- 
ness. It was demonstrated that in point of ability 
Scott excelled some of his lawyers, and they are 
known as clever men. 
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Any of us can be pronounced insane by a friendly 
medical expert. All that is necessary is to raise a 
reasonable doubt. If the reader of this book were to 
have gathered up every foolish thing he ever said and 
did through all of his life, and have a serious explana- 
tion put on every occurrence when he tried to be funny, 
and every fit of anger or resentment exaggerated, and 
then all these were concentrated into a single hypothet- 
ical question directed to a friendly medical expert 
witness, there might easily follow the answer: ‘‘I 
think he is insane and has always been.’’ 

The Delphian Oracle proclaimed Socrates the wis- 
est man that ever lived. Maybe he was. If a smart 
American or British lawyer had put in the insanity 
defense for him and he had been tried by an English 
speaking jury, he need never have drunk the hemlock. 
From what little we know of the private life of the 
late William Shakespeare of Stratford-on-Avon, more 
than enough, properly manipulated, appears to justify 
the medical experts in pronouncing him mentally dis- 
eased, to say nothing of the corroborating follies 
which can be dug out of his writings. So with Julius 
Cesar and Napoleon Bonaparte. As for George 
Washington, they tell enough stories about him down 
around Fredericksburg, which, if testified to, would 
clear him of any offense he wished to commit. 

Remember that to show the sensible things the 
defendant did or said, counts little. Hvery insane per 
son acts sensibly at times. 

The attorneys for Russell Scott waited until two 
o’clock of the morning he was to die, and then pre- 
sented a petition to a judge, alleging Scott had become 
insane since his trial, and asking a stay of execution 
and demanding a hearing. 

This petition was granted; another trial was had 
by a jury to find out if Scott had become insane after 


THE INSANITY DEFENSE 87 


his sentence. On that trial Scott was ready with a 
fully prepared case, but the prosecutors were not fully 
prepared. The jury found him insane, and he was 
ordered to the asylum for the criminal insane. 

Scott was scarcely within the walls, when he began, 
with remarkable foresight and cunning, to plan his 
escape. He made friends of two other convicts who 
_ were no more insane than he. They planned to get 
revolvers, kill the attendants and escape. He made 
friends with one of the guards, to whom he gave let- 
ters, directed to relatives, to be mailed secretly, ask- 
ing for steel saws and revolvers. Some of these 
messages must have been delivered. Those who knew 
him best had no thought that he was mentally 
defective. They sent him steel saws. 

The guard kept about a dozen of the letters, and 
these proved Scott’s undoing. This official, reading 
one of the letters, discovered the deadly danger. He 
kept the letters afterward confided to him and subse- 
quently turned them over to the authorities. 

On the strength of Scott’s cunning and reasoning 
ability, it was thought by the state that he had recov- 
ered his reason and should now be executed. A peti- 
tion to that effect was filed. A memorable trial in my 
court followed. Three doctors, hired by Scott, swore 
that Scott was still insane. Three, provided by the 
state, testified he was not insane. Jurors, who knew 
as much about mental disease as they did of the inter- 
ior decorations of Heaven, were to decide between the 
doctors, each of whom had spent his lifetime trying to 
learn about insanity. 

Scott wrote a letter from the prison to a lawyer 
informing him of an examination recently made by 
physicians to determine whether his sanity had re- 
turned. In this letter Scott said: 


‘‘As near as I can tell, I accomplished desired 
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results, following closely lines laid down by you in 
Chicago, together with my added knowledge obtained 
by close study and observation of such cases here. 
Believe the stenographic record of both examinations, 
if they can be secured, will show them to be as nearly 
perfect as possible. Seem to have convinced Adler 
and Hinton as near as I can tell, but doubt whether it 
was their object to be convinced.’’ 


Again in a letter written to his father concerning 
the same examination Scott said: 


‘‘Was down in the office last night before three 
doctors and a court reporter. Their attitude is very 
plain; they are here for one purpose only, and that is 
to send me back to Chicago. Tell S [the lawyer] 
that I am handling myself along the same lines as I 
did in Chicago. Am to see them again this morning.’’ 


Above both theories pressed this strong argument: 


‘“Gentlemen of the Jury: It is true that whichever 
verdict you render may be a mistake. If you sentence 
him to death and you are mistaken, the mistake can 
never be cured; if you, on the other hand, condemn him 
to be confined all his life in an asylum, who is 
injured ?’’ 


Since he was admittedly guilty and sane when he 
committed the murder, of course that argument lost 
sight of the whole question, ‘‘What is best for the 
public?’’ If he were sane and it be understood that a 
eruel-hearted villain, who in a series of robberies 
killed a useful and honorable citizen, could, by a fake 
plea of insanity, defeat two sentences of death, one of 
them on a plea of guilty, what amount of respect for 
the penalties of the law would be left in murderous 
minds? 

Raymond Costello, who had attacked and killed a 
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friendless little girl named Madelaine White, had made 
the same sort of defense before me a few weeks pre- 
vious. On that trial, I solved the difficulty in this 
way. I think the same solution might be employed 
in every case when insanity is the defense, and the 
truth established. 

In the Costello case three physicians were called 
by the defendant who swore he was insane. Three 

were called by the state, who testified he was sane. 
But in the meantime, I had asked the President of the 

Chicago Medical Society to appoint three of the most 
eminent alienists who would, free of charge, make an 
examination of Costello. The only reward obtainable 
would arise from a remembrance of a patriotic aid 
rendered to their country’s administration of justice. 
After the paid experts had testified, I called these last, 
one after the other, to the stand. The three widely- 
known alienists had no interest at all in the outcome 
of the case except as the verdict would declare truth. 
They all said the defendant was pretending insanity. 
The jury so found, and the defendant’s ruse failed. 
He, on the gallows, paid the penalty for his brutal 
murder. 

The same disinterested examination was proposed 
and attempted with Russell Scott. He refused to allow 
it and his attorney refused. If there was any ques- 
tion before that refusal helped to solve it. But there 
was no question in any one’s mind. 

The plan used by me of having disinterested physi- 
cians examine the defendant in all cases where insan- 
ity is depended on as a defense for crime was approved 
by the American Bar Association in its convention at 
Denver in 1926. 

Twenty-five years ago and for a period after, the 
defense of insanity proved so effective in freeing mur- 
derers*that it was used more often than any other. 
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Monstrous verdicts of ‘‘not guilty’’ followed so fre- 
quently as at last to arouse general indignation. Then 
for another period it fell into disuse. Now it is com- 
ing into fashion again. 

An insane man should not be executed, not alone 
because of clemency to him, but from a regard for 
humanity, which should accompany always the admin- 
istration of the law. Insanity is again growing into 
the most frequent and the hardest to dispute of all 
made-up defense. What an absurdity it is on such a 
question to have a jury of laymen, unassisted by dis- 
interested witnesses, decide beyond a reasonable doubt 
a dispute between doctors! 

When the deed itself is admitted and the only ques- 
tion remaining concerns the mental condition of the 
defendant, then the trial will pretty surely, at the 
hands of skilful criminal lawyers, turn into an emo- 
tional dispute. This turn of affairs can easily be 
managed in such a case and that is why, in cases 
where insanity is presented as a defense, so many ver- 
dicts which outrage justice are returned. The ques- 
tion of insanity when that is all that is left in a 
prosecution should be left to the judge, and he ought to 
be empowered to call in the best unbiased scientific 
skill obtainable to guide his decision. 

To digress a moment from the subject of the 
chapter—in the case of Russell Scott, I attempted an 
innovation, which if put into general practise would 
stop to a certain extent endless delays and uncer- 
tainties in the trial of criminal cases. 

I attempted to have settled before the case came 
up for trial, certain important questions sure to arise. 
In that way the chance of error in the trial could be 
avoided. Among other questions, the problem as to 
whether the defendant would be entitled to a change 
of venue arose in prospect. I was informed that a 
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petition for change of venue from me was being pre- 
pared by the criminal lawyer, which petition was to 
be made particularly offensive to me, in the expecta- 
tion that the judge would be coerced into granting it, 
by a fear created that he would be generally pone 
ered unfair if he refused. The judge who allows him- 
self to be tricked into anger forgets his high responsi- 
bilities. If a party is entitled under the law to a 
- change of venue he ought to have it. If he be not so 
entitled a defendant ought not, by means of perjured 
affidavits or offensive innuendos, to be allowed to pick 
out his judges. Still the question had never been 
decided before, and, irrespective of any consideration 
to myself, I wrote to the Chief Justice of the Supreme 
Court some weeks before the trial came up, advising 
him of this impending question, reminding him that, 
in another case on another occasion, the Supreme 
Court judges had advised the trial judge and requested 
the Supreme Court’s direction as to how I should 
decide that question. If my request had been complied 
with all chance for error would have been avoided and 
a second long drawn out and expensive trial rendered 
unnecessary. 

The judges in conference decided they had no 
authority under the law to give such direction. Un- 
questionably and unfortunately no direct authority 
exists. If the law permitted the trial judge to certify 
up to the Supreme Court questions heretofore unde- 
cided by it and the controversy on the law could be 
settled before the trial began, measureless trouble, 
cost and uncertainty would be spared. The Massa- 
chusetts Legislature may ask the opinion of its Su- 
preme Court on the constitutionality of any pending 
measure before a final vote on the bill has been had. 

On appeal the Supreme Court reversed the judg- 
ment and sent Scott back for another trial. The issue 
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whether Scott was sane or insane was first set to be 
tried September 12, 1927. And now a torturing alter- 
native threatened the slayer of Joseph Maurer. It is 
hard to keep up a pretense of insanity for years at a 
time and Scott realized that for the past six months 
he had grown careless. The state had prepared a 
mass of additional evidence to establish his sanity. 
His friends, except his wife and his father, had aban- 
doned him. His wife owed him little, but she continued 
to strive in his aid, a wonderful devotion. 

One powerful influence in Chicago, which for rea- 
sons of its own had backed him, now lost all interest. 
First of all approached the harrowing trial. If he 
‘won, he lost. If sent back to Chester Prison life would 
mean only a long drawn out agony. For a sane man 
to be confined among lunatics means a fate too miser- 
able for description. For a sane man who had drunk 
deeply of every luxury and delight to be confined for 
ever in the seething viciousness of a criminal insane 
prison would amount to a dress rehearsal for hell. The 
authorities of the prison knew him to be sane and 
realized that he was desperate, cruel and ready to kill 
when means for escape offered. They knew, too, that 
there lived those on the outside who would be only too 
glad to slip him those means. 

Once before his return to Chicago for trial as to 
his restored sanity he had asked permission to work 
in the office. The prison authorities had already a 
private inkling of his plans to escape and permission 
was refused. If returned to that prison a jungle-bred 
tiger in his cage would not receive more constant or 
more suspicious watching. Better anything than such 
a fate. On the other hand, why give his enemies, the 
law and the police an opportunity to gloat over his 
execution? 

Three times he had the trial put off. At last 
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it was peremptorily set for October 24, 1927. Scott 
made up his mind, watched his chance, and one day 
when no one was looking, took off his belt, used it for 
a rope and, following the example of Whittaker 
Wright, ended his life. 

This man might have lived many years hence, 
honored, influential, happy and wealthy. He had the 
mind and the force necessary for success. All he 
lacked was an honest regard for the rights of others. 
As he lay in the morgue not a living person owed him 
a tear, but his faithful wife stood looking down on the 
father of her children. ‘‘Poor kid,’’ she murmured 
and then she cried inconsolably. 

The law concerning what degree of mental aberra- 
tion will constitute a defense in criminal cases is still 
unsettled. No definition has been handed down by any 
court which wholly escapes deserved criticism. 

The law in England as it stands to-day was 
announced first in the McNaughton case in 1843. The 
House of Lords propounded to the judges a series of 
questions regarding the laws concerning insanity. The 
main answer of the judges held in substance that 
before one accused of crime should be acquitted on the 
ground of insanity it should clearly appear that at the 
time of the commission of the act charged the defen- 
dant was laboring under such a defect of reason from 
a diseased mind that he would not know the nature of 
the deed, or, if he did realize it he wouldn’t know he 
was doing wrong.’ 

- All the questions put to the judges and their 
answers are set forth by Dr. Charles Mercier.* The 
test generally adopted in this country was formulated 
by the Supreme Court of Illinois in 1863:° 


? 


1Insanity and the Law, Singer and Khron. 
2Criminal Responsibility, Charles Mercier, M. B. 
sHopps vs. The People 31, 111, 390. 
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‘‘We do not propose to go into an examination of 
the various decisions, English and American, on this 
subject, it being sufficient to say, that no certain, uni- 
form and definite rule, can be gathered from them. In 
the midst of this uncertainty, with the best reflection 
and examination we have been able to give to this very 
important and most interesting question, we have come 
to the conclusion, that a safe and reasonable test, in 
all such cases, would be, that whenever it should 
appear from the evidence, that at the time of doing the 
act charged, the prisoner was not of sound mind, but 
affected with insanity, and such affection was the 
efficient cause of the act, and that he would not have 
done the act but for that affection, he ought to be 
acquitted. But this unsoundness of mind, or affection 
of insanity, must be of such a degree as to create an 
uncontrollable impulse to do the act charged, by over- 
riding the reason and judgment, and obliterating the 
sense of right and wrong as'to the particular act done, 
and depriving the accused of the power of choosing 
between them. If it be shown the act was the conse- 
quence of an insane delusion, and caused by it, and by 
nothing else, justice and humanity alike demand an 
acquittal. Our statute was designed to ameliorate the 
rigor of the old rule of the common law, in declaring 
that a person ‘affected with insanity,’ shall not be con- 
sidered a fit subject of punishment, for an act done, 
which, under other circumstances or disposition of 
mind, would be criminal,’’ 


CHAPTER VIII 
THE HIGH OFFENDER 


Tota disrespect for the law in a nation amounts 
to having no law. Partial disrespect for the law 
amounts to about the same as having law for protec- 
tion of life and property part of the time and no pro- 
tection for life and property the rest of the time. The 
lack of safety proportions itself in close ratio with 
the extent of the public reverence for or fear of the 
law. The situation set forth in the preceding 
chapters hurriedly and imperfectly mirrors the Ameri- 
can respect for public safety. Indeed the foundation 
for the dreadful crime situation in the United States 
is made up of nothing more than want of respect for 
law. 

Evidence of this national defect is presented in 
all classes. The highest lawmaking powers in the 
nation themselves show how lightly they regard our 
country’s present unfortunate circumstances. Tor 
example: Nothing in the way of ameliorating crime af- 
flictions can be accomplished without a clear and 
definite idea of the depth, limitations, extent, kind and 
progress of the country’s lawlessness. Publicists and 
criminologists, who study the subject with a view to 
helping matters, find no support from either state or 
nation. For years the first need of the Republic in 
this regard has consisted of a want of valuable statis- 
tical information. The Census Reports for the last 
seventeen years fail utterly to afford much useful help. 
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Every other civilized nation carefully gathers, collates 
and publishes the facts concerning crime and criminals. 
Tn formulating legislation upon the subject this official 
aid is as necessary as is correct diagnosis for a 
physician in dealing with disease. In the United States 
concurrent action between the different states and the 
general government is needed to bring about a radical 
change. Congress proves utterly deaf to any appeals 
for adequate help in this most important matter. In all 
but two or three of the states no effort at all is made 
to gather such information. Until the last there was no 
compilation of figures worth mentioning by the Census 
Department in seventeen years. The last report of the 
Census Bureau is just out and evidences large and 
painstaking work under difficulties. But a wholesale 
laying bare of the crime situation in the country is im- 
possible without active official cooperation between the 
national Congress and the several states. 

It may be asserted that the first great need in 
dealing with crime in the United States comes from a 
lack of governmental assistance in getting together 
the actual facts. It is of supreme importance that a 
plan of cooperation between the national Congress 
and the state legislatures be adopted. The profound 
indifference of American legislatures to this matter 
displays their lack of appreciation of its importance 
and shows that they share with their less empowered 
fellow citizens a carelessness as to whether or not the 
laws they make are obeyed or disobeyed. The very 
multitude of our laws, as well as the extraordinary 
facility with which laws may be passed, furnishes even 
clearer testimony as to legislative want of appreciation 
of the sanctity, of all law. 

Explorers in Mexico marvel at the multitude of 
idols found in the ruined cities of the Aztecs. Almost 
every household, it appears, kept half a dozen gods, 
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some with their arms off or their noses broken. The 
Aztec citizen made his own god. Savants point out 
that a great multitude of idols did not necessarily mean 
that the Aztecs were a highly religious people; quite 
the contrary. They probably harbored no very high 
opinion of their deities because such gods were made 
with their own hands. 

In most states when any public-spirited citizen dis- 
covers or fancies he has found any very serious defect 
in the economy of things, his first impulse urges a law 
to cover the misfortune. Our legislatures prove them- 
selves remarkably complaisant. In response to an 
inquiry, I received a letter from Hlihu Root, from which 
I offer this extract: 


‘‘The figures which you have in mind were stated 
by me in an address at the annual meeting of the 
American Bar Association October 20, 1914. I had a 
special count made for the purpose of getting the 
figures accurately. Perhaps it will save you trouble 
if I quote what I said. It was: ‘According to a count 
made in the Library of Congress, our national and 
state legislatures passed 62,014 statutes during the 
five years from 1909 to 1913 inclusive. During the 
same five years, 65,379 decisions of the national and 
state courts of the last resort were reported in 630 
volumes. Of these statistics, 2,013 were passed by the 
National Congress and of these decisions, 1,061 were 
rendered by the Supreme Court of the United States.’ 

‘‘T was in the Senate at the time I called upon the 
Library of Congress for this information and the 
count was accordingly official and trustworthy. 

‘At the organization meeting of the American Law 
Institute held in Washington, February 23, 1923, a 
report was presented which contained some further 
figures in the same line. The report said: ‘A computa- 
tion in 1917 showed 17,000 volumes of American reports 
and 7,000 volumes of British reports. Hach year wit- 
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nesses large additions to this mass of cases. During 
the year 1914-15, it was estimated that 175,000 pages 
of American reports and 5,000 pages of British reports 
had been published.’ ”’ 


A committee of the American Law Institute on July 
29, 1927, ascertained that 112,111 new laws had been 
ground out by the law-making powers of the nation 
during 1926 and that we had on our different statute 
books altogether 1,900,000 laws. It is easy to perceive 
how this glut of law dams up the currents of justice; 
brings about conflict of laws and of judicial decisions 
thus enhancing uncertainty in the administration of 
justice. 

Then again, as one seldom prizes highly things of 
which he has a plethora, our boundless store of hoarded 
and unused laws may cheapen in a degree our esteem 
for all laws. A fairly industrious lawyer might read 
all the reports in about twenty-five years. At the end 
of that time his task would not be complete for he 
would sit in a drift of newer opinions hailed down on 
his bothered head at the rate of six thousand a year. 
Our Courts of Review may as well stop deciding cases 
for the mere purpose of creating precedents. Hvery 
man is presumed to know the law. As it is nearly 
thirty years since I last left the Bar to take a 
place on the Bench, I can not safely testify whether that 
axiom still holds good with lawyers generally. I am, 
notwithstanding, in position to assert that as far as 
myself and my brothers of the Bench are concerned, 
the obligation of that rule swells into an extremely 
violent and bewildering presumption. However 
humiliating to acknowledge, the fact is that we have 
a lawless and a law-ridden country. At the same time, 
nothing can be gained by ‘‘sweeping ugly facts under 
the bed.’’ We shall be unable to consider at all 
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properly the question under investigation unless we 
‘have present in our minds an outline of the situation 
to be remedied. Indeed, the whole American nation 
stands obliged to realize the exact criminal conditions 
of the country and the part played by the laws in \ 
creating or modifying that situation. 

The publication of the Census Report nowhere 
seems to be officially considered important. As above 
stated, before a complete and worthy census can be 
compiled each state must cooperate. Every state of 
the Union can require a record of crime and criminal 
proceedings kept by each officer charged with the en- 
forcement of law. Besides the ordinary information 
now set forth in the prison reports, this record could 
show the number and kind of crimes reported to the 
police, the arrests, convictions and extent of punish- 
ment; an exact account of the social, mental and 
physical condition of the prisoner, his nativity and 
that of his parents, how many times convicted and 
accused; and in short, get down to the bedrock of the 
situation. With this information at hand, the general 
government can be induced to coordinate with the 
states. Surely the government can find no higher 
service than in the protection of life and property. 
Notwithstanding the fact that this duty devolves 
primarily upon the states, the Republic itself also 
carries an obligation. 

The term ‘‘commerce between the states’’ as used 
in the Constitution does not include merely the trans- 
portation of merchandise. The word ‘commerce’? 
carries a much wider significance. That provision in- 
cludes power to deal with illegal commerce as was 
pointed out by the Supreme Court in its decisions in 
cases arising under the Mann Act and under the liquor 
laws. A central bureau at Washington coordinating 
with the law enforcement authorities of the several 
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states has become vitally necessary. This to-day 
could not interfere, of course, with the internal admin- 
istration of state laws, but it might keep and publish 
records, supply information as to particular crimes, 
which would aid the state officials in the detection and 
punishment of offenders, and generally assist in the 
exposition and the prevention of evil commerce between 
wrong-doers in the several states. 
' Thus the attitude of our legislators exemplifies in 
great degree the general disregard for the high 
sanctity upon which all law should sit enthroned. The 
influence of officials charged with the administration 
of parole and probation will be taken up in another 
chapter. 

One other unfortunate and wide-spread defect in 
the administration of criminal justice, and one which 
illustrates the national disregard for its importance, is 
to be found in the precise place where above all other 
places that defect ought to be absent. The judges of 
the courts and the officials charged with the duty of 
prosecutions too often deliberately disobey the will 
of the people as expressed in their statutes. It has 
become an established habit to bargain with acknowl- 
edged criminals. 

For example: A man is caught stealing an auto- 
mobile worth, say, three thousand dollars. On the 
recommendation of the state’s attorney and by the 
consent of the judge, the automobile is judicially valued 
at fifteen dollars, so that the prisoner may escape being 
convicted for the felony of which he stands guilty. In 
such a case, both the judge and the state’s attorney 
have themselves disobeyed the statute. This grave 
matter received its deserved consideration in a recent 
opinion handed down by the Appellate Division of the 
Supreme Court of New York for Brooklyn. 

Joseph Gowasky and Theodore Hemmerlein, who 
stole one hundred seventy-five dollars’ worth of jewelry 
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and pleaded guilty to attempted burglary in the third- 
degree in General Sessions received life sentences and 
were the first ‘‘fourth offenders’’ to get the extreme 
penalty of the Baumes Law. 

They appealed from the sentence, alleging the law 
was in contravention to the provision of the State Con- 
stitution that no person shall be held for ‘‘an infamous 
crime’’ unless on presentment or indictment by the 
Grand Jury. It was also contended that it was an 
error to examine the defendants without informing 
them of the intention to proceed against them under 
the Baumes Law and that, therefore, the men had been 
forced to become witnesses against themselves. 

The decision not only upheld the Baumes Law, but 
criticized district attorneys who bargain with criminals 
and accept pleas for less serious crimes than those for 
which the defendants have been indicted. It also 
criticized judges who refuse to impose the full penalties 
provided in the law. 

Deciding that the life sentence for fourth offenders 
is mandatory, the decision said: 


‘‘Judicial discretion in imposing punishment for 
crime has long been a recognized principle of our 
criminal jurisprudence. In theory, its exercise is 
quite unassailable. Such discretion, however, is sub- 
ject to abuse, and recent instances are not rare where 
it has been improperly exercised. There comes a time 
when discretion should end, and the Legislature, by 
the statute here under consideration, placed a fourth 
conviction of a felony as beyond the pale of judicial 
discretion. 

‘‘We are convinced that by the enactment of the 
statute in question a long step has been taken to 1m- 
prove existing conditions. The statute was enacted 
by the Legislature with the manifest purpose of curing 
great evils and strengthening the administration of our 
criminal law. 
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‘‘Our attention is directed to certain strictures of 
Judges, of District Attorneys, and of editorial writers 
upon the amended statute taking away from judges 
called upon to impose sentence upon criminals thrice 
previously convicted of felony all discretion in meting 
out punishment to such offenders and making the 
imposition of life sentences mandatory. It is a matter 
of common knowledge that District Attorneys fre- 
quently bargain with those charged with crime, and 
either under promise of immunity or acceptance of a 
plea of lesser degree than that for which the defendant 
was indicted, those deserving of extreme punishment 
are permitted to escape with a suspended sentence, or 
with punishment all too inadequate for the crime 
committed. 

‘‘We deplore the tendency of some District At- 
torneys, following the course of least resistance, thus 
to relax the rigid enforcement of our penal statutes. 
We think there has been altogether too much leniency 
shown in dealing with the criminal—particularly with 
confessed convicts. It is a matter of recent history 
that some of the most vicious and confirmed criminals, 
by reason of the leniency of the courts and District 
Attorneys, and because of our existing parole system, 
have been turned loose to repeat their wrong-doing and 
again to prey upon their fellowmen, instead of receiv- 
ing punishment commensurate with the seriousness of 
the crime of which they stood convicted. 

‘‘During recent years the tendency has been toward 
leniency toward those convicted of crime. Statutes 
have been enacted tending more and more to lighten 
the severity of punishment. Judicial discretion has 
been exercised in favor of criminals to a degree before 
unheard of, and those charged with the commission of 
crimes and awaiting trial, often hardened criminals, 
have been admitted to bail and turned loose to continue 
their careers of crime. The furnishing of bail bonds 
has become a business and, until brought to trial, the 
accused, through easy bail, is but momentarily halted 
in his professional pursuits. 
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‘“We have no doubt that such conditions as these 
are largely responsible for taking away from Judges 
all discretion in cases of the confirmed criminal who 
has been four times convicted of a felony, and in the 
interests of public safety to prevent in such a case the 
exercise of a discretion all too often abused.’’ 


After unqualifiedly deciding that the life imprison- 
ment sentence is mandatory, the opinion continues: 


“‘Under our organic law legislative bodies are alone 
endowed with authority to enact laws. Judges should 
obey and enforce all laws, and not, through some con- 
ception that a given statute invades their discretionary 
prerogatives, refuse to observe its provisions. The 
prevalence of crime at the present time and the noto- 
rious ease with which the wrong-doer is able to escape 
punishment, or, if convicted, is soon able to obtain his 
release through the Parole System now in force, impels 
a doubt in thoughtful minds as to the wisdom of some 
of our modern laws. 

““The proper office of a penal statute is for the 
suppression of crime. Penalties are not provided as 
a punishment for the individual who has gone wrong. 
Their imposition is alone justified for the effect the 
punishment may have upon the convict in preventing 
him from a continuance in crime, and in teaching him 
that ‘the way of the transgressor is hard.’ But a 
still greater object to be attained is the deterrent 
effect the sentence may have upon those who may be 
inclined to follow the criminal course upon which the 
convict has embarked. Present-day laxity in the en- 
forcement of our criminal and penal laws is, in our 
opinion, largely responsible for the wave of crime 
which seems to have engulfed the country.’” 


1People vs. Gowasky 219 (App. Div.) (N. Y.) 19. 


CHAPTER IX 
THE FIRST OFFENDER 


Tue first offender offers the problem of problems 
and is the despair of the criminologist. His career, if 
it be continuous, is almost standardized. 

A white card about six inches square, filled with 
figures on one side, and displaying a rough photograph 
on the other, furnishes for every important police 
hunt the clear trail of a tiger. The professional crim- 
inal is nothing less than a tiger’s heart wrapped in a 
man’s body. In spite of the incessant appeals to our 
pity for him, he himself works without pity, conscience 
or remorse. Crime gives no quarter. True, there 
occur momentary reactions when he wishes to be gen- 
erous to his mother or kind to the other members of 
his family, but when the ferocious call of midnight 
rings, then their anxiety, humiliation and grief will 
have no deterrent effect on him whatever. He will 
grow careful before fear of capture and punishment, 
but will hesitate for nothing else. The Chicago 
Bureau of Identification keeps two hundred thousand 
of these little cards—each carefully identifying a dif- 
ferent individual. To me the most marvelous work of 
the Omnipotent lies in His creation of millions on mil- 
lions of age-divided, continent-separated generations, 
with individual members so differently constructed, 
and yet all cast from the same unvarying mold. 

So wide is the recognized physical difference be- 
tween all human beings, and of such excellence is the 
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plan of Captain Evans of the Chicago Bureau, that 
when a stranger is brought into the bureau and his 
Bertillon measurements taken, if his record is already 
among the two hundred thousand, his card can be pro- 
duced with its photograph inside of four minutes. 
Stranger still, our minds differ as much as our bodies. 
Thousands of these cards contain as many as a 
hundred entries, each recording desperate attacks, 
interesting burglaries and much daring enterprise. 
Each one of them will, when interpreted, exemplify, 
better than any scientific book or lecture can possibly 
portray, the workings of our system of criminal re- 
pression in its conflict with the wiles and counter-blows 
of the outlaws. 

The record of Eddie Jackson, known to the police 
of the Continent as ‘‘Hddie, the _Immune,’’ is neither 
exciting nor vivid. He is just a common professional 
pickpocket. His long, monotonous career is one of 
every-day wrestling with the law—contests in which 
he came out nearly always winner, but at the same 
time always, in the last analysis, fearfully beaten. 
However, his history repeats in a striking way the life 
story of most professional outlaws; and because his 
story is in fact only an ordinary one, the official list of 
his successes, as well as of his failures, portrays better 
than the more spectacular records nearly every im- 
portant defect in our manner of dealing with the 
enlisted enemies of society. His identification card 
when interpreted furnishes an almost complete cata- 
Iogue of the tricks, aids and expedients of the under- 
world, together with a ‘‘close up’’ of the loopholes for 
escape which the criminal law so generously provided. 

It should be kept in mind that Eddie’s reputation 
as ‘‘immune,’’ far from depending upon this list, 
springs from occurrences of which there exists no 
record. Every written record means that a policeman 
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has taken him to the station. An arrest must be 
counted as a failure. Mr. Jackson must have had in 
his thirty years of active operations one hundred suc- 
cesses to one failure; otherwise, he could not have 
lived so comfortably and would not be called ‘‘the 
Immune.’’ He was born in Norway forty-seven years 
ago, came to Chicago a child with his parents, who 
every one says were honest as the sun. The Nor- 
wegians constitute an ancient, courageous and highly 
intellectual race. Notwithstanding their proximity to 
Sweden and Denmark, they are of nearly unmixed 
blood. No people in the world are more right-living, 
God-fearing, steady-going than they. If Eddie had 
been brought up in Norway instead of in the United 
States, he would no doubt have lived his frugal quiet 
life to sturdy manhood as honestly as his parents, and 
died in the odor of sanctity like his forefathers. I 
saw him only this morning on the latest of his many 
trials before one of my brother judges. Eddie is a 
kind-looking, alert, debonair pickpocket. He might 
have made a successful lawyer, a respectable real- 
estate agent or prosperous stockbroker. Now, however, 
if he gets the chance, he will remorselessly take the 
last desperate penny of wages from the pocket of a 
night laborer or from the purse of an early morning 
scrub woman, and afterward remain absolutely callous 
to any misery or misfortune that may follow. Like all 
professional criminals, he has finally lost the human 
feeling of fellowship for his kind. 

The first item on the card of Eddie, the Immune— 
‘‘November Term 1894—No_ Bill—Larceny’’—has 
behind it the half-humorous, pathetic interpretation of 
a pitiful tragedy. Eddie, seventeen years old, is 
already a thief and the member of a gang. For all 
that, his mind is still only a child’s unformed, half- 
innocent mind. With two other boys of his lawless 
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fraternity, he forged an order on a wholesale druggist 
for nineteen dollars’ worth of chewing gum, licorice, 
polish and alluring drugs. The next day in the same 
manner, they obtained seven dollars’ worth of candy 
from a wholesale confectioner. This was the first time 
that these lads happened to get caught in crime, but the 
boldness and manner of the offense prove that it was 
by no means their first lawless adventure. More 
sinister still, the ugly fact that these stealings were 
accomplished by means of a deliberate, careful plan, 
clever enough to deceive the merchants, shows three 
young minds already badly warped. An acute life 
crisis had arisen with their first arrest, demanding 
instant and heroic treatment. This treatment un- 
doubtedly the other two boys received for they never 
again appear in the criminal records. But poor Eddie 
ruled as the master of his own helpless household, and 
there was no one at home who could administer that 
corrective treatment. 

The boys were sent by the magistrate to the grand 
jury. In the meantime, the parents paid for the stolen 
goods; under the influence of pity for the youth of the 
offenders, the prosecutors relented so that no one 
appeared before the grand jury to prosecute; that is 
why the record shows ‘‘No Bill.’? Eddie went back 
into his own street to strut heroically before the boys 
of the neighborhood. The nimbus of Jesse James 
radiated from his forehead. He had committed crime; 
he had escaped the law. More important still, per- 
haps, he had lain behind iron bars, and jail wasn’t 
such a terrible place after all. Before that Eddie used 
probably to shake at the mere mention of the dread- 
enveloped police station. Its mysterious terror now 
had departed for ever; hereafter he had the ready 
nerve to cheek a six-foot patrolman. Even in his own 
eyes the boy was growing into something like a hero. 
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If this had happened in England, the lad, before he 
left the station, would probably have got a good birch- 
ing by a policeman. Any boy who has been igno- 
miniously birched will never after strut before the 
other boys of his neighborhood. He will be in future 
to other boys only a joke, but never even to himself 
will the hot feel of that stinging rod make any recol- 
lection heroic. Then again, although he may never 
grow actually to admire the undignified official bench 
across which he lay stretched, nor the blue clad arm 
that swung the birch, yet he must always harbor for 
both of them a pained though profound respect. It is 
a pity to realize that on the day of his release, a good 
birching in the police station might have made a man 
of Eddie. As it turned out, encouraged by the harm- 
lessness of the law, the boy within two weeks was 
detected picking a man’s pocket in the elevator of the 
Rookery Building. 

Thirty-eight thousand, one hundred forty-three 
children were charged with delinquency in 1920 by the 
English and Welsh Juvenile Courts; in 1921 these 
same courts dealt with 32,359 delinquent cases; in 
1922 with 31,056 cases. The Department of Labor 
estimates that about 175,000 children were dealt with 
by the American Juvenile Courts last year. During 
1920 in England and Wales, 1,285 boys were ordered 
whipped by the courts; in 1921 the number of birchings 
had fallen to 623, while in 1922 only 508 felt the 
chastening rod. Over there they have a system by 
which the judge submits to the parent whether the boy 
shall pay a fine, be imprisoned or get a birching. If 
the boy, by his parents’ consent, gets the rod, there 
will be no record against him. 

These two closely connected offenses of Eddie lay 
bare the most dangerous, difficult and heartbreaking 
problem in criminology. What shall we do with the 
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young offender? Saints are not born but made, so it 
is with criminals. Often the evil road and the good 
diverge from the same spot. Two boys may stand 
touching elbows, and, influenced by the merest accident, 
separate, one into an honored and useful career, the 
other into the hunted miserable existence of a criminal. 

I have a friend, a successful merchant, living to-day 
near New York, who as a boy was reared on the lower 
Kast Side. Now he has a home and family any one 
might be proud of, and he himself, goes daily trusted 
and honored to his important affairs. All one never- 
to-be-forgotten summer, when he was a lad, he had 
two warm-hearted, adventurous boys for his constant 
companions. Through the idle vacation days they 
vagabonded together as boys love to do, discussing 
and planning every sort of adventure from fighting 
Indians and discovering gold-mines down to robbing 
express trains. Sometimes they spoke too of city rob- 
bers, burglars and outlaws of that sort. Then one 
memorable morning, like a flash of lightning, the ter- 
rible, probable and always impending thing happened. 
The eldest boy, prompted by a sudden ‘‘dare’’ from 
the youngest, snatched a woman’s pocketbook. An 
hour later over by the river, breathless and frightened, 
he offered to divide three dollars. The other two, half 
sick from an unreasoned fear, refused their share. 
The thief, sick too of his action, but carrying out his 
bravado, purchased a feast. This they ate miserably 
together under the dock. The next day as the three 
again aimlessly lounged through a side street near 
Gramercy Park, a heavy-set, elderly lady, swinging 
her beaded purse, came out of the park gate. My ~ 
friend says that, in his dying hour, he will still see the 
bent figure of that old lady. 

‘“‘Tt’s your turn, Jack,’’ dared the thief of yester- 
day, and he who is now the honored man of affairs 
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hesitated for a second, took the dare, and darted a few 
steps ahead. Then something inside his soul leadened 
his flying feet. The youngest boy at this hesitancy, 
more in a spirit of bravado than from any desire to 
steal, flashed past his friend, snatched the woman’s 
purse and amid her piercing screams plunged through 
the gate into the park, only, as fate would have it, to 
run into the outstretched arm of a policeman. All 
that happened on a July morning thirty-eight years 
ago, and at least fifteen of those years that unfortu- 
nate thief has passed in prison. Through all the sum- 
mer days he will continue to go back and forth 
through the iron jail door until at last some prison 
attendants shall cover him over unregretted in his 
unmarked grave. 

Frank D. Whipp, managing officer of the State 
School for Boys at St. Charles, Illinois, says: ‘‘To 
know these delightful so-called bad boys, one must 
actually live among them and be in daily contact with 
the ‘Tom Sawyers’ and ‘Huck Finns,’ because many 
of these boys have the same mischievous and adven- 
turous spirit as these two heroes of the Mississippi 
River.”’ 

The prisons for young criminals to-day are as 
cruel, as unfortunate institutions as exist on earth. A 
boy who is merely wild and may be clean-minded goes 
into one of them for a term to associate indiscrimi- 
nately with the vilest and most depraved. He comes out 
all too often wilder than when he went in and now 
also quite depraved. 

Last week, I sent two lads, each nineteen years old, 
to the Pontiac Reformatory, which is a good prison as 
prisons go, but I said to them: ‘‘I do not feel that I 
am merely sending you to jail; I feel that I am con- 
demning you to hell.’? Yet these two had to be sent 
there or let go free. There was no place else and they 
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had been freed too often before to the sorrow of their 
victims. To put them at large again might easily 
mean for their next escapade a revolver and a stolen 
automobile—then a trigger pulled against the breast 
of some inoffensive citizen and a sudden horror- 
clouded funeral. In that event, the judge, who had set 
aside the law to pardon their former crime, would live 
a moral partner in the subsequent murder. 

It needs no expert knowledge to find the deep 
source and constant course of most juvenile delin- 
quency. These children, with the rarest exceptions, 
are not bad—only mischievous. The public is flooded 
with pseudo-scientific theories concerning the mental- 
ity of criminals. Perhaps since Lombroso’s time there 
was never so much absurdity passing under the name 
of criminal science. It is widely claimed that the rea- 
son for juvenile criminality is mental deficiency. No 
more mischievous nonsense is being promulgated on 
any subject. Those three boys of New York were of 
equal mentality; only the one who happened to get 
caught remains a criminal. Children, who would have 
grown up honest if left to be reared in a foreign coun- 
try, do not turn dishonest in this country because 
change of climate affects their intellects. The great 
majority of these juveniles who go wrong in the 
United States do so not because they are inferior in 
intellect to children in Europe, but because they are 
left unguarded and unprotected amid dangerous en- 
vironments. The home influence or lack of home 
influence accounts for nine-tenths of juvenile crime. 
Many of our social misfortunes come, in the cities at 
least, from the disappearance of the traditional old 
American homes. We are becoming a nation of tent- 
dwellers. No longer can we find a fireside like that 
about which even the poorest families used to spend 
their evenings. When the home location is not per- 
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manent everything in the human heart becomes unset- 
tled. The children of the people, instead of carrying 
through life the recollection of a summer yard with 
shadowing trees and tended gardens as we of the older 
generations can do, associate home with an alley- 
fronting flat in the fourth story of a dingy apartment 
building, and a constantly recurring moving-van. Be- 
cause we have no homes, the divorce courts keep busy. 
Because children lack the combined influence of a wise 
mother and a careful father, the Juvenile Courts are 
crowded. 

In a recent mental hygienic survey of three hundred 
supposed delinquent children at St. Louis, it was found 
that the homes of seventy-six per cent. contained fac- 
tors that were inimical to the healthy moral and physi- 
cal development of the child. ‘‘A lack of supervision 
and home control,’’ the report says, ‘‘of such a degree 
as to be considered a factor’in the delinquent behavior 
of the child, was found in eighty-three per cent. of the 
cases. Forty-eight per cent. of the children came from 
low-grade neighborhoods. Sixty-one per cent. has 
been associated with gangs or groups of other delin- 
quent persons.”’ 

At the St. Charles School, it was found that out of 
eight hundred thirty-two boys there were only two 
hundred sixty-six whose mothers and fathers were liv- 
ing together. One hundred fifty-nine mothers and one 
hundred fifty-eight fathers were dead. In sixty-five 
cases the parents were divorced. In thirty-three cases 
the fathers had deserted their children, and—oh, the 
beauty and glory of motherhood !—in only four cases 
had the mothers deserted their children. In the other 
one hundred forty-seven cases the parents were 
separated without being divorced. 

The report of the Chicago Juvenile Court for the 
year 1922 discloses these figures of infinite pathos: 
While the court dealt with more than eighteen thou- 
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sand cases, yet only 2,753 delinquent boys, that is, 
boys who had done things bad enough to demand court 
action, were brought before the judge. Of these but 
978 had parents living together; 1,775 were the chil- 
dren of parents separated by death, divorce or deser- 
tion. There were 947 delinquent girls in the same 
year; of these in only 341 cases were the parents liv- 
ing together; in 606 cases they were dead or apart. 

The childhood of ‘‘ Eddie, the Immune”’ suggests a 
further darkening of the problem. At the time the 
youngster first went into the streets with his gang, his 
parents as yet had not learned the English language. 
Instead of their boy depending on them, they to a piti- 
ful extent found themselves dependent on their 
child. In a strange country, amid confusing condi- 
tions, engrossed in a first desperate struggle for a 
foothold, their boy who spoke the language of the 
world about them, a world in which they themselves 
were voiceless, took the place of a guide and to a large 
extent became the ruler. What knowledge had the 
parents of bad companions, and of those swarming | 
temptations that surrounded the lad? They must take 
his word. So rushing out from their feeble control 
and from the irksomeness of his dingy, worry-ridden 
home, the boy plunged into the deadly lure of the 
streets. Soon, needless to say, he broke the last thread 
of their authority. Worse than that, because of their 
patient ignorance of the ways of life around them and 
the pained uncertainty with which they regarded the 
simplest project, he cast away all regard for their 
judgment and reliance on their advice. That is just 
the story repeated through the past generation by 
hundreds of thousands. In that way everywhere, 
many and many a time, the roof of the honest, God- 
fearing foreigner becomes for his son or daughter the 
same as a broken home. 

Forty-two and two-tenths per cent. of the popula. 
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tion of New York were born abroad. In a survey of 
delinquent girls made in 1922 at Waverly House, New 
York City, about 75 per cent. had either one or both 
parents born in foreign countries. Chicago has a 
foreign-born population of 805,000, or about 27 per 
cent. of the entire population. Altogether 4,964 chil- 
dren—delinquent, dependents and feeble-minded— 
passed through the Juvenile Court of that city last 
year. Nine hundred seventy-six of these had both 
parents born in the United States; in the 3,988 other 
cases the children had either one or both parents born 
in foreign lands. There were 1,283 boys classed as 
delinquents—that is, breakers of the law—and of 
these, 271 had American-born parents; 1,012 were the 
children of foreigners. There were 532 delinquent 
girls, of whom only 99 were of full American par- 
entage—that is, both parents were born in this 
country—and 433 were of.parents one or both born 
abroad. 

He is a shallow thinker who will conclude from the 
above figures that these children of aliens, because of 
their races, are inclined more to evil than the children 
whose parents were born in the United States. Of 
the delinquent children counted as having both par- 
ents born in this country it must be remembered that 
a large percentage came from grandparents who were 
born abroad, and that in the veins of these near- 
forebears ran unmixed the same blood that coursed 
through the hearts of our unfortunates. The children 
of the aliens who pass through the Juvenile Courts 
of the country were seeking the only happiness that 
beckoned—the glare of the dance hall and the boister- 
ous laughing welcome of the corner gang—when the 
trap was sprung. What can we do for these wretched 
child victims? 

Pressing up through the general murk and discour- 
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agement of the maladministration of the criminal law 
in the United States, the Juvenile Court alone towers a 
sun-crowned monument of mercy and wisdom. Thor- 
oughly American in its conception and administration, 
it has afforded a widely imitated model for the 
civilized world. We have no way of computing the 
good accomplished by this institution, yet we can get 
a more or less clear idea of it from the fact that, in 
nearly every community where it rules, the number of 
delinquent and dependent children has kept diminish- 
ing in a much larger proportion than the population 
has grown. In eleven of the principal cities 27,008 
delinquent children passed through the Juvenile Court 
in 1917; five years later there were only 24,340. 

For example: New York in 1917 had 7,038 children 
in its court, but in 1922 only 4,527. In 1917 Chicago 
had 2,093 delinquent children and 1,564 in 1922. These 
figures ought to settle two contentions concerning the 
cause for juvenile misdeeds. First: moral delinquency 
depends little on mental delinquency. The Juvenile 
Courts cure nearly all these patients outside of feeble- 
minded institutions and by other methods. Second: 
the cause for crime is found oftenest in environment. 
Children are not born criminals. The power of the 
law itself forms the strongest force for fighting the 
temptations of environment. No other criminal court 
exercises such far-reaching power as the Juvenile 
Court. And yet something remains unhappily lacking 
in our treatment of young offenders. Our most des- 
perate criminals are in largest number tragically 
young. 

Prisons, reformatories, the Juvenile Courts and all 
the machinery of the law only touch the delinquents 
after they have lost out. We have little to protect 
them before they are brought to the Juvenile Court. 
What can be done to steady the danger-haunted boys 
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and girls before they have stumbled? Social centers, 
recreation centers, charitable agencies undoubtedly 
save many, but even they seem not to be ‘‘hitting on 
all cylinders.’’ We need some primary intimate touch 
with the children of the broken home. The law can not 
lay its compelling hand on a boy or girl until he has 
transgressed, and then it always leaves black finger- 
marks on the child’s heart. Maybe this closer touch 
might, to an extent, be brought about by enlisting the 
friendly services of the entire police force of the cities. 
An organized training for the policeman would first of 
all be necessary. Then in the force itself a Central 
Bureau of Prevention to which even neighbors might 
come with private information of impending danger. 
Quiet direction and unobtrusive help would follow. A 
close and central cooperation may be established be- 
tween the police and the Juvenile Court officers—a 
kind of thing which to-day barely exists. 

In the life of every human being the period of 
adolescence comprises the crucial time and danger 
time of his or her existence. It is then that the boy and 
girl begin to discover an unexpected and bewildering 
world. Newly endowed with all the vibrant emotions, 
passions and ambitions of maturity, impelled into the 
exercise of these feelings by the powerful and unused 
impulse to act, they, at the same time, lack the wisdom 
and stability for control which age and experience 
alone can supply. It is in those crucial years that they 
need most of all a sympathetic, patient and tolerant 
guidance. 

A fatherless boy, seventeen years old, was brought 
to an eminent physician of this city for mental exam- 
ination. While not as yet arrested or detected by the 
police, the lad had stolen, committed burglary and 
robbery, and had twice attempted rape. He seemed 
utterly unmanageable. The doctor found a place for 
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him in a lumber camp in northern Wisconsin under a 
severe but friendly ‘‘boss,’’ who gave him special at- 
tention through an employment of two years. Then 
the boy returned to Chicago, all the wildness of his 
youth tamed and his purposes changed, together with 
his view of life clarified. To-day he is a successful 
young business man, respected, honored, married and 
the father of two children. A prison sentence for the 
lad of seventeen—maybe even an arrest—would have 
tormented his community for years with a clever and 
dangerous criminal. 

A last word about Eddie. He ended as they all end 
at last. The law, slow as it is, uncertain and easily 
outwitted by the clever and shifty-footed crooks, 
inevitably catches up with the culprit and finally grinds 
him into pulp. Eddie is now serving a very long 
term in the Joliet Penitentiary. Because of his in- 
terminable record, by the time the Parole Board sets 
him free again, he will go forth a spirit-broken, 
frightened, helpless old man. 

His last appearance shone in criminal cleverness 
like the bursting of a skyrocket. One day in a crowded 
street-car, Eddie put his fingers into the pocket of an 
Italian laborer and drew forth a purse containing 
exactly sixty-nine dollars. Please remember the 
amount. At the hearings before the magistrate, as 
well as at the trial, no one claimed there was either 
more or less than sixty-nine dollars. The Italian 
grabbed Eddie by his wrist, and the pickpocket had as 
good a chance to get away from that grip of steel as 
from a pair of double handcuffs. A policeman on the 
street corner took every one in charge to the station. 

When Eddie and his captors arrived there, they 
found already waiting them a professional bondsman 
to go on Eddie’s bail and a lawyer to defend him. The 
thief’s confederates, who escaped from the car, had 
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telephoned from the nearest drug store to the lawyer 
they retain by the year. There are criminals in Chi- 
cago, and in other cities as well, no doubt, who retain 
lawyers by the year. Some call up their attorneys at 
a certain hour each day. If for two days in succession 
the client fails to telephone his attorney, the lawyer at 
once goes before a judge for a writ of habeas corpus 
against the police, asking that they be required to pro-. 
duce the crook in court, so that he may be released on 
bond. Last week a petition for a writ of habeas corpus 
was presented to one of the judges of the Superior 
Court, asking for the release on bail of two pick- 
pockets within twelve minutes after the arrest. The 
petition must have lain prepared in the lawyer’s office 
before their crime was committed. Eddie’s case was 
set for hearing a week ahead. 

Then began a series of continuances and delays 
intended to bedevil and discourage the Italian. Seven 
times the witnesses for the state had to appear before 
the magistrate. After every continuance some confed- 
erate visited the Italian and offered him money not 
to appear, the amount of the offer increasing with 
each continuance. This offer was invariably coupled 
with threats of the kidnapping of his children and the 
bombing of his home. A less determined man, becom- 
ing discouraged and indignant at the courts and at the 
law, would have taken three times the money in the 
purse and called quits, but the Italian held on like a 
bulldog. Threats against him and his family fell as 
powerless as the bribes. The reader will no longer 
wonder why so many pickpockets have their cases dis- 
missed at last for want of prosecution. Finally Eddie 
was indicted by the Grand Jury and his case set for 
trial. On the day his case was called for trial Eddie 
failed to appear, so, his bond being forfeited, the 
witnesses went home. 
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Fifteen minutes after they had disappeared, Eddie 
and his lawyer came rushing into court with a story as 
to how the defendant had been accidentally and 
unavoidably delayed. The forfeiture was set aside 
and the case again set for trial. Four other times the 
case was continued in spite of the protests of the wit- 
nesses. But the prosecuting witness, in spite of bribes 
and threats, hung on. It seemed that he hardened with 
every irritation. When the trial was held Eddie pre- 
sented little defense. The jury found a verdict of 
guilty, upon which the judge sentenced Eddie to the 
penitentiary for a term of from one to ten years. The 
Italian smiled grimly as he left the courtroom. But 
the smile came too soon. You, who doubt the correct- 
ness of this recital, will please read the case of the 
State against Jackson, reported in 312 Illinois on 
page 611. Eddie went to the Supreme Court. 

Now remember, not throughout the trial nor be- 
fore nor after was there any question as to the amount 
of money in the Italian’s pocketbook. The amount 
was just sixty-nine dollars. On the trial the jury 
brought in a verdict in words as follows: ‘‘ We the jury 
find the defendant guilty in manner and form as 
charged in the indictment.’’ The indictment in manner 
and form charged the stealing of sixty-nine dollars. 
The Supreme Court reversed the sentence and sent the 
case back for a new trial because the verdict itself did 
not recite that the amount stolen was sixty-nine 
dollars. 

That decision was amply sustained by the authori- 
ties. The court was not to blame for following the 
law. The law itself is to blame. The court, however, 
had the power then and there to say that no harm had 
been inflicted by the error and that justice was accom- 
plished by that sentence. It had cost the taxpayers 
several thousand dollars to prosecute Eddie so far. 
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What it had cost the witnesses against him in irrita- 
tion and loss of time can only be vaguely estimated. 
Well, there was nothing left to do but to begin over 
again. Eddie, with his lawyer, was able to delay the 
next trial for nearly a year, during all of which time 
he was out on bond. 

When the next trial came on, the Italian and his 
witnesses told their ancient story anew, and Eddie 
again was convicted and sentenced. In the months 
intervening between the date the Supreme Court re- 
versed his case and the time of his second trial, the 
police report that Eddie had committed four other 
robberies. Some legislators who are lawyers have the 
effrontery to claim that these technicalities remain in 
the law for the protection of innocence. However, the 
law holds Eddie in merciless clutches now, and, in 
view of his record, it is probable he will be made to 
serve the full term of ten years. 

Maybe there waits a chance for many strong res- 
cues of the young offenders, if the law were only to 
take a leaf from the wise book of the late Peter Martin 
of Chicago, patrolman on the West Side. No man 
within a radius of twenty blocks kept such popularity 
with the youngsters as he. That sort of friendly feel- 
ing for a policeman, arising as it did in such a neigh- 
borhood, grew into a wide surprise. For it indeed is 
rare. After a stinging debate by the Junior Senate 
one night in Hull House as to which was the more 
useful citizen, the fireman or the policeman, fifty-two 
members voted for the fireman and only nine for the 
policeman. Even that was not a fair test because as it 
turned out several of the nine boys who favored the 
officers had relatives on the force. 

But Peter Martin loved boys. He knew all the lads 
and girls on his beat by their first names, and kept on 
friendly speaking terms with their parents. Every 
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corner gang has for its nucleus a brainy, venturesome 
boy who automatically becomes its leader. Peter 
never scattered a forming gang from the corners. He 
knew they would only retreat to the alley and organ- 
ize more dangerously there. Instead he joined the 
gang himself and became a chum with its leader. He 
gave them his confidence on every subject under the 
sun and was richly repaid by the confidence of the 
boys. 

If Peter felt any lad slipping beyond control or 
rumors came of any girl getting into danger, why, the 
officer dropped in to see the father and mother with 
suggestions which were seldom neglected. Sometimes 
he called in the probation officer from the Juvenile 
Court, not to make complaint but merely to help iron 
things out. Now why not standardize Peter by enlist- 
ing into that friendly service the entire police force 
of the cities? Why not make every child feel that the 
policeman on the beat is a close and trusted helper? 
Why not organize a junior police force? Sympathetic 
direction and quick help could easily follow. 

At this time the most of our attention is concen- 
trated on the boys and girls after they have fallen. It 
may be that there is more joy in Heaven over one 
sinner that repented than over ninety and nine 
righteous persons who need no repentance, but down 
here there is more reason for joy in keeping one 
threatened boy or girl from falling into guilt than in 
the tears of ninety and nine poor fallen ones whom 
we are lifting from the mire. A boy or girl who has 
not yet gone wrong is so easily influenced for good or 
evil by just a word. 


‘¢A boy’s ways are the wind’s ways, | 
And the thoughts of youth are long, long thoughts.’’ 
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In custody the lawbreaking youngsters of good 
inclinations should be graded and separated into care- 
fully differentiated groups. The vicious and depraved 
ought never to be allowed to mingle with the others. 
If it can at all be avoided, prison is the last place to 
send a boy or girl. The English method of birching 
young offenders may well often take the place of a fine 
laid on the parents or a dishonoring, contaminating 
jail term for the lad. Lastly and above all, every pos- 
sible effort of church and school, of police and parent, 
should be concentrated on keeping the young, who walk 
among temptations, in the paths of honor, decency and 
safety. The amount of good that is being done by the 
boy scouts and girl scouts is beyond measurement. 
The difficulty with these organizations is that they can 
not reach into the kind of places where they are 
needed most. 


RECORD OF EDWARD JACKSON—‘‘EDDIE, THE IMMUNE’’ 


November Term 1894—No Bill—Larceny 

October 16, 1896—10 days County Jail—Larceny Pickpocket 

January 12, 1897—Pontiac, Illinois, Reformatory—Robbery 

Paroled September 5, 1899 

February 24, 1902—Lareceny P. P. Discharged 

September 6, 1901 arrested at Waupun, Wisconsin—Larceny P. P. 

Arrested at Indianapolis, Indiana, January 15, 1904—Larceny P. P. 
fined $10.00 and costs 

Arrested at New York City—July 31, 1902—P. P. 

December 18, 1906—Not Guilty—Larceny P. P. 

Arrested at Milwaukee, Wisconsin, December 12, 1908—sentenced 60 
days H. of C.—Vagrancy 

March 20, 1909—Joliet Penitentiary, No. 1509, Larceny P. P. 

Paroled November 30, 1910—Discharged July 5, 1911 

October 11, 1911—fined $100 and costs—Disorderly Conduct 

February 6, 1912—Disorderly eonduct—Discharged 

May Term 1912—No Bill—Larceny P. P. 

June 5, 1912—3 months County Jail—Contempt of Court—Case ap- 
pealed and sentence affirmed—March 27, 1913 taken to County Jail 

June 9, 1913—stricken off Larceny P. P. 

June 9, 1913—Joliet Penitentiary—Larceny P. P. 
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June 9, 1913—Stricken off Larceny P. P. 2 charges 

Arrested at Cleveland, Ohio, September 14, 1918—Larceny P. P. 

Arrested at Detroit, Michigan, February 19, 1919—Disorderly Conduct 

June 9, 1913—Joliet Penitentiary, No. 3000—Larceny P. P. 

June 9, 1913—Joliet Penitentiary, No. 3000—Larceny—Accumulative 

June 9, 1913—stricken off Larceny P. P. 3 

Paroled February 25, 1918—Wanted Viol. of Parole 

August 6, 1918—Special Discharge April 1919 

July 15, 1920—Stricken off Larceny P. P. 

July 28, 1920—Fined $200 and costs—Disorderly Conduct 

August 26, 1920—Fined $90 and costs—Larceny 

September 23, 1920—Bonds Forfeited Larceny. 

October 4, 1920—Bonds Forfeited Larceny 

January 24, 1920—One Year H. of C. and fined $10. 00 and costs— 
Larceny P. P. 

May 31, 1923—Larceny P. P. held on $2500 C C 

December 31, 1923—Bonds Forfeited—Larceny 

January 21, 1924—Joliet Penitentiary, No. 8997—Larceny verdict 

April 19, 1924—Out on Writ of Supersedess 

June 24, 1924—Above case Reversed and Remanded by Supreme Court— 
Larceny 

August 2, 1924—Discharged on Supreme Court Reversal 

July 5, 1924—Disorderly Conduct—Discharged 

January 15, 1924—Larceny P. P. held on $1500 C C 

July 17, 1924—Bonds Forfeited—Larceny 


CHAPTER X 
THE FOREIGNER IN CRIME 


Just as every beast is the victim of some particular 
ailment or danger peculiar to its species, and every 
plant provides its own parasite, so every people seems 
to be afflicted with a tendency to its own peculiar mis- 
fortune. The drunkenness of the northern countries, 
the loose morals of the southern countries, the tradi- 
tional turbulence of the Near East, the hereditary 
poverty of other peoples seem inseparable from their 
conditions. Just now the journals, as well as the 
publicists, of all European countries show much 
concern over American disrespect for law. They 
observe truly that we are a discredited people, that 
conditions here amount to a misery and a reproach. 
It may modify the keenness of their criticism to 
know, what I merely observe in passing, that, aside 
from crimes committed by negroes, two-thirds of the 
crimes in the United States are committed by persons 
born in Kurope or by their immediate descendants. 

This is true not only of the great cities but of all 
the Northern States. For example: The State of 
Minnesota is far enough removed from either ocean 
to be fairly typical of our Middle West. It is set 
deep in the heart of the nation. Its prison population 
is illustrative of the whole country, except the Sea- 
board States and the great cities. The prison report 
of Minnesota has just reached me through the mails. 
The Stillwater State Prison holds 1,053 convicts; 275 
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of these are foreign-born and 778 native-born. The 
original immigrants were, for the most part, decent and 
honest. It is by their immediate descendants that the 
prisons stay filled. The nativity of the parents of only 
390 out of the 1,053 was American; the nativity of the 
parents of 663 was foreign. 

The New York Prison Commission in its report 
says: ‘‘The foreign-born and aliens constitute a large 
percentage of the inmates of our prisons. Of the 
3,432 prisoners admitted to Auburn, Clinton and Sing 
Sing prisons during the last fiscal year, 733 or 21.3 
per cent., were aliens and 1,035 were foreign-born.’’ 
The nativity of the parents of convicts is not noted in 
New York statistics, so the reader is left to his own 
inferences. 

No one will accuse the writer of prejudice against 
foreigners. My mother and father were Irish emi- 
grants. I am prouder of them and fonder of their 
memories than anything else that has come to me. 
I entertain a profound admiration and sympathy for 
the land of their birth. But Iam an American. I be- 
lieve, with Theodore Roosevelt, that a man who says 
he is an American and something else besides is not an 
American at all. 

He is blind and foolish, however, who does not 
realize the life-giving aid of the European immigrant 
to the United States. Canada has an area equal to that 
of the United States and almost that of all Hurope. 
Her soil produces about everything, except tropical 
fruits and Indian corn, that can be produced in the 
United States. It contains enough identified but un- 
discovered gold and minerals to enrich the world. Her 
rivers waste enough power to turn the factory wheels 
of the nations. We, with 112,000,000 population, are 
just as old as Canada. She has only 9,000,000 popula- 
tion and $11,000,000,000 of wealth. Our $350,000,000,000 
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of wealth is greater than the wealth of the three richest 
nations put together. What is the explanation for 
this excess of prosperity over Canada? Why, simply 
because we have been blessed with immigration from 
all the countries of the world, while Canada’s immi- 
grants are only a few, and they are nearly all from 
Great Britain. The Anglo-Saxon never industriously 
develops a new country. Except for our foreign immi- 
gration we would stand but little better developed 
than Canada. 

But now we have more than thirteen millions of 
foreign-born residents, and, while it may seem selfish 
to say it, we need no more immigrants. If our present 
situation does not improve, in twenty years this 
country will not produce enough food to sustain its 
inhabitants. With nations more than with men, 
charity begins at home. 

Of these 13,712,754 foreign-born citizens, 13,500,000 
are as honest as any in the world, so it is no reflection 
at all on our foreign-born citizens to state the fact 
that more than three-fifths of the great criminal army 
in the Northern States were either born abroad them- 
selves, or their parents were born abroad. 

More Canadians find punishment in prison for 
serious crimes in the United States than there are 
Canadians in prison for serious offenses in Canada. 
Lawbreaking is not necessarily inherent in American 
citizenship. Environment of law and of social condi- 
tions accounts for the entire situation. Pointing out 
the delinquences of others will not excuse or mitigate 
the evil of our own. Not for our own comfort, but 
merely to make clear this contention and to point out 
to our critics a place for their own contemplation, it 
may be remarked that if an American should all day 
and all night travel the highways and the byways of 
any great Huropean capital, he would conclude that, 
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bad as conditions are in the United States, he would 
not exchange them for the squalor, degradation and 
misery his investigation would disclose. 

The business section of Paris is built on a morass 
and permeated by a miasma, the baseness of which 
shames all the claims of French art and literature and 
civilization. Of this condition, the ordinary French- 
man has ceased to be ashamed. In the city of Paris, 
with its three million inhabitants, more persons carry 
on immoral trades than among all the one hundred 
twelve million inhabitants of the United States. When 
analyzed, the apology offered by the French officials 
is as shameful as the situation itself. Officials explain 
that these haunts are openly permitted for the enter- 
tainment of foreigners. In other words, one allows his 
own home to be degraded in order that strangers may 
come there to spend money. But the apology even is 
false. Many foreigners, indeed, contribute to the 
maintenance of this shame, but three-fifths of the 
contributors are French, and nearly all who plan, 
pander and make money out of criminal trades in 
France are Frenchmen and Frenchwomen. 

Within a block of Piccadilly, the heart of London 
life, amusement and fashion, run side streets which 
openly all the time, day and night, fester and offend 
the sight of God and man. 

Creatures more repulsive in appearance than can 
be found anywhere else in the world show themselves 
in the light of day. The London police allow this situa- 
tion to exist. The chief of police of any American 
city would not hold his job a week if he permitted the 
occurrences which are permitted unopposed in the 
heart of London. Before the hopeless poverty, the 
blackness of vice, the depths of degradation in London, 
an American grows almost unashamed of the crime 
conditions in the United States. Beside the unspeak- 
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able immorality which is so commonly laughed at, and 
which is easily tolerated by the police of Berlin, 
Vienna, Paris and Rome, Americans consider ordinary 
murder a manly, clean and decent event. 

As far as the average morality of the American 
people is concerned, taking the land over, town and 
country, there is no large nation in the world and 
only one or two small ones that can compare with ours 
for morality. Also in mercantile affairs, as regards 
the character of our people for honest dealings, one 
would be cheated five times in the shops of London, 
Paris, Berlin, Rome, or any other great Huropean 
city, to once in the American store. The standards of 
commercial dealings and of general honesty are higher 
in the United States than in any other country on 
earth. And further, whenever our standards are being 
lowered, recent arrivals from Kurope will be found 
most active in pulling them down. 

So much of explanation, lest it should be thought 
from comparison with other countries that our crime 
record arises from some inherent social inferiority in 
this Republic. As I shall show, it springs from acci- 
dental and removable causes. Nevertheless, the fact 
remains that we, as a people, have less respect for 
our country’s laws than any other civilized people. 

Evil-minded men entertain no fear of the law’s 
penalties, and the law-abiding citizens of the United 
States find less protection in their courts and in their 
public officials than is afforded by any other organized 
government in the world, except barbarous Mexico. 

A casual glance at the United States Census returns, 
which report the ratio of the members of the different 
nationals toward crime, will probably at first create 
a wrong impression.’ More thorough investigation of 


_ 1Appendix IV gives the standing of the different nationalities in 
crimes committed as reported by the U. S. Census. 
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the figures given will revolutionize some deeply 
founded impressions: for example, in the whole number 
of commitments per 100,000, from January 1 to June 
30, 1923, eleven countries had more than 226.5 com- 
mitments per 100,000 population, the average commit- 
ment ratio for all foreign-born white prisoners. These 
countries, with the number of commitments per 100,000 
population for each, are as follows: 


Commitments per 


Country of Birth 100,000 Population 
TITEL coh Saye Naber ate ee ate ae Reem Bee 697.5 
NEG x COMMIS terest erect acta cei & OE 612.9 
DMEM es eects GA aril ita Seema i sea ag 405.8 
FAMISEIe eerste sete Bras aaece aie Tehte Stas Baars 817.7 
GECOCO Mace tere ae ioe alee hala eee bbe 296.1 
NGALNE Spank acto DB Eae Oe Oe ane Tere 293.2 
Sweden mean avadec At stoners ett er cette 287.6 
PORN i .. cteee eet de Soe Noo aAa ea © 274.8 
Seotland  vesekscntesseedesdsodcesvesanee 233.3 
AEUIIS SLAG Om snatay ot ot haccha ake chic: sla» hoa aoe! ord ealioie archon 232.1 
BLUE TA Tey Maelo ne oeh a9 ah Colle alalig 4) siniinial as) taralalie) foil 228.0 


However, these figures indicate the commitment for 
all sorts of offenses: fighting with the bare fists, dis- 
turbance of the peace, drunkenness, violations of speed 
ordinances, as well as murder, burglary and rape. 
The commitments to jails and workhouses were for 
these minor offenses, but the persons guilty of serious 
crimes were committed to prisons and reformatories. 

And go, while the commitments per 100,000 of the 
Swedes were 287.6, and the commitments of the Irish 
were 405.8 per 100,000, the great mass of these con- 
victions were for minor offenses. Thus, while the 
commitments for Italians for the graver offenses were 
25.9, for the Greeks 42.1, for the Roumanians 21.4, for 
the Jugo-Slavians 46.0, the commitments for serious 
offenses for Swedes were only 5.3 and for the Irish 5.4. 
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In other words, the nationals in the United States hay- 
ing the best record for being law-abiding, so far as 
serious crimes are concerned, are: first the Swedes, 
second the Irish, third the Norwegians and fourth the 
Czecho-Slovakians. The commitments to the peni- 
tentiaries and reformatories of the nationals, for 
serious offenses in their order, were as follows: 


Commitments per 


Country of Birth 100,000 Population 
SS WEGEN m sictersrcresteieiele savers aie aie oils (ola: matisleUevet sissies 5.3 
UTGlan deers citric vsrets aistaistee che terar. cin atareterorstel 5.4 
IN OLWA Yodan ootas sive ton ooo wo recauetetssote Niece Sioteo leis 5.5 
Czecho- Slovakia wccaters cele slelste) spore arre aleierete : 6.6 
(EGIaneNhr Pan Ome OOO DUO UD DOOR aocs boon. 7.5 
no land And mW Ales nine uaieie sional aemreiercte seats 8.5 
VOU DAs ovekere erersierdctelaleinieratctercis\ ate wlersle sie’ overs 8.9 
DONMATK  s.0s ves cues eee wie sie Ke shia crete nie sere A 10.0 
Switzerland’ 2... ss dee lane oherate netoners acters 11.0 
ishibtet hee Sos ceboU COO ROD fofals.otdeiucreyeleveseseyesase 11.1 
Beloinm Pei .rstelsiscis. clots SAE RGEKIGOO PS OOOSO 11.2 
Canada—French ....... elie te one «ia sheiedousieraveyeress 11.4 
Scotland@emicker: see Aisle eheusisioleve euerereurierel= 11.4 
HICAT CO lgtae verte crete Nevers teks ehlciusls seicisusheciele evel 13.1 
INGIIGIENNE Was aahacad DS ve terarens & Puantiahcceato SST 
URUSSIA\s etstaree sie etalerete ete eee ore 6 Sie et Otters ielereteve 14.6 
Mindand Oi Pests kc :cdle witen bole tare acbchrSieteonre whee 15.4 
Lathuanis 9 devas sistem cutee poate temlcte nates S 16.3 
Poland ame cresnts ciate ciee ee Sictea Pieris. eccccecs 16.8 
ATISLPIA See yevcie. exdloisreleva syala' edacal sYoreke tee e ee eeece 16.9 
Canada—Other English raiine s seeeecoee 19.4 
ROWUMEnIA me eieee ie eee ts Saseiptectserelee siare a 21.4 
italy teats store aisle alsiantievs oiernee aie cues Seb eceeece 25.9 
Greecemtaceniee Sree Sale’ Sle e'eleip wield) eielelerereta raters 42.1 
USO SLAs Mie. te ches crores wilee athueemee eon 46.0 
MGxXiG0 Mrs tee eis aicus erence giele a) seep elatelenatte sjepatele 17.3 
CATIMOLD ERM COUMLTICS yn ciaia cine ere Sa Stele oreasetene 4 35.1 


The census goes on to report that the Mexicans had 
by far the highest ratio of commitments to prisons and 
reformatories—77.3 per 100,000 population. 
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At the same time the Finns (who, as shown above, 
had the maximum ratio of total commitments) had only 
15.4 commitments to prisons and reformatories per 
100,000 population, or slightly less than the ratio for 
the total foreign-born white population. Likewise, the 
Irish, who had the third highest total commitment 
ratio, had only 5.4 prison and reformatory commit- 

ments per 100,000 population. 

: During the year 1923 there were committed to 
prison 194,179 native-born whites and 66,990 foreign- 
born whites. In other words, out of every. 100,000 
native-born white persons, 239.4 went into a cell while 
out of every 100,000 foreign-born whites, 488.5, or 
twice the proportion, met the same ill fortune. At 
the same time 88,399 negroes felt the jailer’s hand 
on their shoulders, or 797.1 in every 100,000 of the 
negro population, which was more than three and 
one-fourth times the proportion of native whites. From 
January 1, 1923, until June first, there were 122 
foreign-born persons committed for rape, of whom 10 
were Canadians, 10 Germans, 25 Italians, 21 Mexicans, 
13 Poles, 1 from Ireland, 3 from Norway, none from 
Finland and 1 from Sweden. Almost the like propor- 
tions hold for homicide, robbery and burglary. In 
other words, the three nations which rank among the 
highest in the total number of commitments rank 
among the lowest in the number of serious crimes. 

I propose the following changes in the law: 

1. It is now the law that if a foreign-born person 
who has lived five years in the country commits a 
crime, he can not be deported. 

It should be the law that when a foreign-born per- 
son, not a citizen, commits a serious crime, he should 
be made to serve his sentence as a deterrent to others, 
and then at its completion, immediately deported, no 
matter how long he has lived in this country. 
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2. <A foreign-born person who becomes a citizen 
of the United States must first swear to obey its 
laws. If he breaks his part of the bargain at any 
time, the state should not be bound to its own part of 
the agreement. The state should have the right to 
cancel his citizenship and to send him out of the 
country. 

3. The country is infested by bands of foreign 
outlaws, who by reason of the terror they exercise over 
their countrymen, can not be connected with any one of 
their numerous crimes through the ordinary machinery 
of the courts. Yet the fact that they are professional 
outlaws and undesirable citizens can be established. 
Therefore, it should be the law that any foreign-born 
person, not yet a citizen, of reputed bad character, may 
have an information filed against him, be tried before 
a court, and if found to be of established bad character, 
sent back to the land from which he came. In Europe 
every government exercises that right without giving 
the accused a hearing. Such supervision would have 
no effect on nine hundred ninety-nine out of every 
one thousand of our foreign-born inhabitants, except 
to prevent the depredations from which they, most of 
all, suffer. This Republic has no citizens more loyal, 
or more law-abiding, or more useful, than the great 
mass of our foreign-born and their children. 

All one has to do in order to realize this is to read 
the names of our soldier dead on any bronze or marble 
tablet commemorating the World War. Nevertheless 
it was inevitable under our old system of immigration 
that a few of the worst would slip in with the best. 
He us keep and protect the good and send back the 
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CHAPTER XI 


THE NEGRO CRIMINAL 


To make, you must be marred,— ] 
To raise your race, must stoop,—to teach them aught, must learn 
Ignorance, meet halfway what most you hope to spurn 
I’ the sequel. 

—Rosert BRowNIne. 


THE negro criminal forces upon this nation one of 
its most perplexing and dangerous problems. The 
immediate solution of that problem seems for the near 
future impossible. Its ultimate answer must in largest 
part depend on the negro himself. The question de- 
mands fearless and fair consideration. 

One is apt to use for a tape line, with which to 
measure the worth of his acquaintances, their bad 
qualities rather than their good. So in judging the 
standing of another race, in order to estimate its fit- 
ness, we look rather to its failings than to its successes. 
This is especially true in the United States, when we 
find ourselves weighing the character of the colored 
man. His failings lift themselves above the sky-line; 
his many virtues lie hidden in the shadows of the hills. 
This works to his disadvantage. The first needs of 
the negro in his struggle to uplift himself and his 
family are an increased general respect and an in- 
creased self-respect. Therefore, the worst enemy of 
the negro in America is the negro criminal. The white 
man is not an enemy of the negro, that is, he is not 
yet the negro’s enemy, but the growing attitude of 
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many of the spokesmen for the dark race may create 
an unfortunate reaction among the whites. Negro 
and white man should study the actual conditions to- . 
gether, and these conditions are threatening enough. 

While the negro constitutes a little less than one- 
tenth of the entire population of this country, he 
furnishes at least one-third of its criminals. In most 
eases the negro is the first victim of the negro felon 
except in the crimes of robbery, burglary and rape. A 
comparison of the negro crime records in New York 
and Chicago emphasizes an idea which is dwelt on 
further in this chapter. The negro population of 
New York City is 160,000 or 50,000 more than the black 
population of Chicago, but the ratio to the entire popu- 
lation in Chicago is two and one-half times greater 
than in New York, which means that the colored in- 
habitants are two and one-half times more crowded 
in on one another in Chicago than in New York, and 
much less under white influence. In the city of New 
York in 1921, there occurred but twenty homicides by 
negroes out of a total of 307; in 1922, out of a total of 
300, the negroes committed only 29; in 1924, out of 
a total of 390, the black men in New York City killed 
45; in 1925, out of a total of 356 the negroes slew 48. 
We shall see presently how low that record is In com- 
parison with other cities. 

Of all the convicts present in our greater prisons 
January 1, 1923, 58,238, or 53.4 per cent., were native 
whites; 15,061, or 13.8 per cent., were foreign-born 
whites; and 34,178, or 31.3 per cent., were negroes. 
Among those committed to all our prisons during the 
first six months of 1923, there were 90,496 native whites, 
or 54.4 per cent.; 31,054 foreign-born whites, or 18.7 
per cent.; and 38,821 negroes, or 23.3 per cent. 

The tables prepared by the government officials 
disclose that with the more serious crimes the ratio 
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of negro commitments increases. For the crime of 
rape, with which the negro most often finds himself 
charged, the record shows that he is not guilty in any 
greater degree than others. 

The commitments to prison for a fixed period, while 
not affording exact measurement of the criminal ac- 
tivities of a group, still furnish a comparatively satis- 
factory list. The last United States Prison Census 
_ gives the commitments for the year 1923 as follows: 


Per 100,000 population 
of same color or race 
and nativity 


Number 


weeeee| 857 ,493 


266 ,857 


Native: :.2..00 194 5179 239.4 
Foreign-borm................. 488.5 
Nativity UNKNOWN. escscceeesesssseeeee 

INGO ta SSNs SR epee ee ee 797.1 

Other and unknown races.. 666.9 
Indian... : 733.5 
Chinese and J apanese... 542.7 
Other races. ie 121271 


SEs ie oe ieee 


Thus it appears that the negro offenders number 
in proportion to the race populations three and one- 
fourth times more than the native whites and more 
than one and three-fourth times as many as the 
foreign-born. It should also be kept in mind that the 
foreign-born is largely an adult population. If the 
comparison is restricted to adult males fifteen years of 
age and over, the ratio is 878 per 100,000 of the foreign- 
born as compared with 703.2 per 100,000 for the native 
whites. 

The young offender in the great majority of cases, 
as before pointed out, is not in the beginning of 
criminal mind but only the victim of accidental impulse 
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and bad environment. The children of the non-English- 
speaking foreigner go particularly exposed to tempta- 
tion and peculiarly unshielded. Therefore, in consider- 
ing the different racial contributions to our criminal 
population it will prove valuable to make comparison 
of the prison population over eighteen years of age. 
The United States prison statistics for 1923, in Table 
30, makes important disclosures in this regard. 


PER CENT. DISTRIBUTION 


Commitments Jan, 1- 
June 30, 1923 


Prisoners present Jan. 
3 


General 
population 
18 years of 
age and 
over: 


Color or Race 
and Nativity 


All classes............ 


Whiten catia 
Native........ 
Foreign-born...... 
Wativaty unk... |iscivetoe cases: 


H i=} 

a: wre Nom] © 
toi WW |IRA/!O 
HANS NOOW]]O 


; eo 
©! WMO NWA 


Race unknown... 


w 


The negro criminal is especially dangerous with a 
knife or a revolver. In the country at large for the 
first six months of 1923, there were committed to prison 
for homicides 816 native whites and 729 negroes. 
There were also committed for that crime 256 foreign- 
born, although the latter number twenty-five per cent. 
more in population than the negro. Of burglary, dur- 
ing the same time, 2,511 native whites were found 
guilty and 1,162 negroes; of robbery, 1,137 native 
whites, 447 negroes and 153 foreign-born; of rape, 671 
native whites stood committed, 189 negroes and 178 
foreign-born whites. 

According to F. L. Hoffman, one hundred twenty 
homicides were perpetrated in the city of Memphis, 
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Tennessee, during 1924; of these twenty-two were by 
white persons, and ninety-eight by colored. Ninety-five 
times the revolver effected the destruction. During the 
five-year period from 1920 to 1925, there occurred in 
Birmingham, Alabama, and its surrounding county, 
eight hundred seventy deaths from homicide, of which 
two hundred three of the victims were whites and six 
hundred sixty-seven colored. Six hundred forty-nine 
resulted from gunshot wounds. In New Orleans for 
the five years ending in 1924, there were four hundred 
seventy-five homicide deaths, of which one hundred 
fifty-four were caused by white persons and three hun- 
dred fifty-one by colored. Three hundred seventy were 
inflicted by firearms. 

A grouping of all the prisoners, on a certain day, 
according to geographical divisions, gives an idea of 
some definite value as to the composition of our 
criminal army, outside as well as inside the prison. 
Our last prison census takes January 1, 1923, as the 
date for its latest estimate. 


ae PRESENT IN PRISONS AND REFORMATORIES ON JAN- 
RY 1, 1923, BY COLOR OR RACE, AND NATIVITY 


These were ae convicted of felonies and include no convictions for minor offenses. 


WHITE 
Division and State SSS 
Other 


Native | Foreign 


el 
United States... 


' Geographic Divisions: 


New England................200- 
Middle Atlantic......... 
Bast North Central........... 
West North Central.......... 
South Atlantic........... FS 
East South Central... eS STOO uae OTS ey MeO: |ecericays wievesen 
oe South Central. : 

ountain {| 2,886 | 2,086 | 580 |................ 
Pacis an. 3 494 


A study of the above tables and those on pages 
140 and 141 discloses some remarkable phases of 
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the crime problem. The great centers of negro crime 
are located in states and cities where the negro popula- 
tion is thickest and where the negro lives to himself. 
In the state of Alabama where the negro furnishes 
about one-half of the population there are 911 white 
men in prison and 2,062 negroes. In Arkansas where 
the negro is a little more than one-third of the popula- 
tion there are 407 white men in prison and 897 negroes. 
In Tennessee where the negro furnishes a little more 
than twenty-five per cent. of the population there are 
640 white men in prison and 931 negroes. On the other 
hand, in South Carolina where the negro population 
slightly exceeds the white population the whites have 
236 in prison and the negroes only 226. 

The prisons and reformatories of the New England 
States contain on an average 76.3 colored people for 
every thousand of the negro population. In the middle 
Atlantic States, which really include several Southern 
States, the negro inmates average 295.5 for the 
thousand of their population. In the altogether 
Southern States the negro prisoners number 619.3 for 
every thousand of the black population. 

The general situation seems to be, that in com- 
munities where the negro population is comparatively 
small, widely distributed and the black man lives under 
the greater influence of the white, the negro lives as 
law-abiding as the white man. On the other hand as 
a general thing where the negroes live to themselves 
and their reaction is upon one another the opposite 
unfortunate result develops. A comparison of the 
figures presented in these tables makes so startling a 
revelation that they are here presented with extreme 
diffidence. The tables on pages 140 and 141 take the 
official figures. The only change here in the United 
States prison report is effected by the arrangement of 
the situation in the several states in such a way that 
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the differences will at once be apparent. The per- 
centage deductions are the writer’s from tables as 
here presented. These disclose from a bare reading 
their own calamitous inferences. The percentages 
given in the last column as a standard of measurement 
assume a thousand or more inmates of the prison and 
then from those present figure out what is the ratio. 

A seeming exception might be argued for the 
northern cities. In the North, outside of the larger 
cities, there is comparatively little crime among the 
negroes and this holds true in some of the Southern 
States. All of this goes to prove that the African is 
peculiarly a creature of environment and extremely 
sensitive to good and bad suggestion. He has not been 
hardened to resist surroundings. The experiences of 
the past four or five generations have not taught him 
fully the trick of self-reliance. He is just now begin- 
ning to learn that the leadership of the crowd is 
generally unwise and disastrous leadership. 

During the year 1916 a great exodus was preached 
through Tennessee, Alabama, Georgia, and one or two 
other states having heaviest negro population. With 
all the fervor of the Crusaders, they were urged to 
come North to the land of promise, plenty and privi- 
lege. They answered at once by tens of thousands. 
During the eighteen months, which followed January 
1, 1917, more than fifty thousand southern negroes 
came to Chicago, thus doubling the negro population 
of that city. They now live together in one large 
district known as the ‘‘Black Belt.’? In 1926, of the 
two hundred ninety-nine murders and manslaughters 
perpetrated in Chicago, one hundred twenty-five pro- 
ceeded from the ‘‘Black Belt.’? The negro population 
of Chicago numbers about one hundred twelve thou- 
sand, so that about one negro out of every nine hun- 
dred in Chicago was a killer during that one year, and 
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as most of the victims were themselves of that race, 
it is probable that one hundred of those victims, or 
one out of every twelve hundred negroes in Chicago, 
were slain by their colored brethren. 

From the first of September, 1925, to the first of 
September, 1926, I held Criminal Court in Chicago. 
During that time fifty-three negroes came before me, 
charged with serious crimes. Only seven of these were 
born in Illinois. Only one negro charged with murder 
out of fifteen accused was born in the North. Nearly 
every one of the negro prisoners was born in one of 
four states where the negroes live in greatest number. 

While dissecting the iniquities of the thirty-four 
thousand colored offenders in our greater prisons 
January 1, 1923, we must not lose sight of more than 
ten million others of their race, who never were in 
prison, never will be, nor ever will deserve to be. 
Nor, when taking toll of the fifteen thousand foreign- 
born convicts must we forget the one million, three 
hundred thousand born in other lands who are as law- 
abiding here as our native-born. 

Above all, in considering the negro criminal, one 
is required to remember his history. A hundred 
generations of civilization lie behind the white man. 
Five generations ago the ancestors of the colored 
doctors, lawyers, teachers, waiters, servants and 
bankers we meet every day were hunting one another 
in the jungles. So far as I am able to discover there 
is not presented by any nation a spectacle of such 
rapid advancement. It is my own belief that the feel- 
ings we call instincts are really inherited recollections; 
that in some mysterious way, just as physical 
characteristics of face and limb develop from the 
microscopic germs of generation, so vague and un- 
defined, the experiences of tHe ancestor transmit 
themselves to his offspring. Of course, much of 
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the influence usually ascribed to heredity actually de- 
pends on the immediate parental example. In a 
thousand ways, by forgotten unprized words and acts, 
the mother and father form the tastes and inclinations 
of their children, though, at the same time, the ex- 
periences of the dead and forgotten progenitor con- 
tinue to guide and fashion dimly the fears and purposes 
of his remote descendants. The bird, while still in 
the egg, recalls the frozen December trees of Maine and 
the warm nests of Golden Florida; the bees; as well as 
the squirrels, remember the famine of the winters a 
century ago. Because of ancient rivers frozen down 
to the bed, the beaver builds his dam to keep up the 
depth of the water. For no other cause than his in- 
herited recollection does the child recoil from the 
strange dog or from the caged lion. 

Bearing in mind the poverty of his history, the 
advance of the negro is nothing short of miraculous. 
It demonstrates the unrealized capacity of that de- 
spised people. Those who speak of an inferior race 
forget that God in His justice could never create an 
inferior race. He made His children of all colors, 
but for one family, and each supplemental to the other. 

The material progress of the negro from the days 
when it was thought a mistake to teach him to read or 
to let him own anything worth more than five dollars, 
is difficult to measure. It is estimated that in 1866 
the negroes of the country owned twelve thousand 
‘scarcely habitable homes; to-day they own six hundred 
and fifty thousand. In that year they owned twenty 
thousand farms, most of them but a few acres; to-day 
one million live on their own farms. Two thousand, 
one hundred were in business, to-day sixty thousand. 
The wealth of the negro was accounted in 1866 to 
amount to not more than twenty million dollars, to-day 
it is estimated at one billion, five hundred thousand 
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dollars. While it is true that in the Southern States 
of largest negro population, thirty per cent. of the 
colored people over ten years of age can neither read 
nor write, still that percentage is due to a lack of op- 
portunity. LEXverywhere the negro shows an avidity 
for education. The sons of slaves are proving them- 
selves able lawyers, skilful doctors and adepts in all 
the higher professions. Above all should be noted 
and praised the unselfish devotion of the negro teachers 
in the negro schools. 

The intellectual and artistic accomplishments of 
individual negroes display the wide possibilities, as 
yet undeveloped, of the intellectual resources of their 
kind. The person who is contented with himself does 
not get much further along. The colored race in 
America seethes with discontent. Unfortunately, most 
of its dissatisfaction is directed against the white peo- 
ple and not to its own shortcomings. One cause for 
complaint truly exists and that consists of economic 
discrimination. The black men and women may 
not, because of their color, follow many pursuits which 
ought to be open to them, but economic justice every- 
where comes in growth. The newly emancipated slave 
could work only as a servant or a day laborer. Grad- 
ually his sphere of usefulness extended itself. Nothing 
can be accomplished by forcing the hands of the clock, 
except to break the machinery which moves the hands. 
In the back of the head of many black agitators burns 
the hope for race amalgamation. Such a thing may 
be possible, in say, a thousand years, not before. The 
colored races of the earth after thousands of years 
of intermingling do not yet show an example of suc- 
cessful amalgamation with the whites. No matter how 
narrow the city’s streets in Peking or Singapore, 
Algiers or Cape Town, they separate as far as the 
continental oceans the differing races, The negro 
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must develop himself, with the aid of the white man 
of course, but necessarily the change must arise with- 
in his own heart, and work outward. 

After the War of the American Revolution, a large 
number of loyalists emigrated to Canada, taking with 
them their manumitted slaves. The descendants of 
those slaves still remain in the maritime provinces. 
The economic restrictions became relaxed so that a 
negro may work almost anywhere a white person may, 
but the social discriminations remain the same. Those 
negroes prove more law-abiding than the Canadian 
white man. The difference between the Canadian negro 
and his brother to the south lies in the fact that the 
Canadian with all his hundred and fifty years of 
advantages has not progressed materially or intel- 
lectually really as far, or half as fast, as the negro of 
the United States. 

Many negro organizations strive for the advance- 
ment of their people, but not one so far as appears is 
organized to combat the chief enemy of their race, the 
negro criminal, 

No treatment of the situation could be more mis- 
taken or unfortunate than an attempt to extenuate or 
minimize the above figures. The difficult predicament 
must be faced in its fullness and its enormity. Least 
of all can it be urged in explanation that the colored 
man finds himself held to a stricter accountability in 
the courts. In this country for nearly every crime 
except rape more leniency ordinarily is shown by the 
judiciary to the black man, than the white man re- 
ceives. With the exception of three or four of the 
Southern States, that is true everywhere. One of the 
most discouraging aspects of the problem appears in 
the well known sympathy a guilty negro receives from 
his brothers, simply because of the black man’s color. 
Among certain classes of his kind, there exists a 
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tendency to make a hero of him. Perhaps because of 
the alien pressure from the outside this sympathy in 
a way might be expected. 

The first great duty of the colored people in the 
United States requires that they themselves will take 
acute notice of the negro criminal and recognize him 
as the first great enemy of their progress; that they 
shall organize and educate for war against him. 
Prisons and scaffolds may exert an influence, but until 
the negro himself turns determinedly to uphold the law 
the negro outlaw will continue to ravage and destroy, 
will keep up the prejudice against his people, retard 
their progress and persist as a torment and a disgrace 
to his country. 


CHAPTER XII 
THE BAD WOMAN 


Tue United States stands singular among the 
great nations regarding its disparity in numbers be- 
tween the sexes. In nearly every great European 
country, the females outnumber the males, but the 
United States Census shows 53,900,376 males in 1920 
and 51,810,244 females. Nor is this the most striking 
feature of the situation. A like disparity increases 
every year. In 1870 the figures were not far apart: 
19,493,565 males and 19,064,806 females; in 1900 the 
males numbered 38,816,448, while the females num- 
bered 37,178,127. Year by year the disparity continues 
in the birth-rate. For example: 775,322 males were 
born in 1920 and 733,552 females during the same year, 
while in 1923 about 50,000 more males than females 
first saw the light. The public and private influence of 
woman in a civilized community increases in propor- 


tion to her scarcity. In 1923 the last Prison Census. 


shows 28,673 women committed to prison out of a total 
of 357,493 convicts. In other words, out of every 100,- 


000 women in the country 53.3 were convicted and a 
yi 


of. every 100,000 males 610.1, or eleven times as man 
men as women were convicted. 

The important part played by the influence of the 
sexes on each other in criminal activities is suggested 
by this census. It appears that from January 1, 1923, 
until June thirtieth of that same year, 18,472 persons 
were committed to prisons or reformatories. Of the 
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men 9,337 were single, 609 widowed, 475 divorced and 
6,896 married. On the contrary out of 1,155 women 
committed the major part or 611 were married, 387 
single, 91 widowed and 66 divorced. The report 
affirms: 


‘‘Among prison and reformatory commitments, 
divorced male prisoners were about six times as nu- 
merous in proportion to population as were the 
married or the widowed, and nearly three times as 
numerous as the single; while the single were over 
twice as numerous as the married and widowed. 
Among female prisoners, the divorced formed six times 
as large a proportion as the single, eight times as many 
as the married, and over ten times as many as the 
widowed.’’ 


It should be kept in mind that the census figures, 
while correct in themselves so far as they go, fail to 
disclose the actual crime situation, for the reason that 
they include commitments for minor offenses. I 
estimate that seventy-five per cent. of the serious 
predatory crimes of the country are committed by the 
unmarried or detached males. That is they perform 
the actual deed. It is essential to know that more than 
a half-million foreigners live in the United States, who 
have left their families in Europe. 

Neither these figures nor any mere official enumera- 
tion can measure the influence of bad women upon the 
criminal situation of the country. , 

As a judge, during the past thirty years, I have 
listened to more than two thousand divorce cases. I 
have heard hundreds of women cross-examined at 
length and seen all their characteristics turned inside 
out, but I know very little about women. The man who 
thinks he understands women knows them least of all. 
Maybe it is because a woman is never quite the same 
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person two days in succession. A French proverb 
runs: ‘‘A woman may be a mystery to herself; she may 
be a mystery to every man she knows; but no woman 
is a mystery to another woman.”’ 

There exist recesses in the heart of every man’s 
wife that he has never entered; there are forces in her 
soul of which he may, after a long life with her, never 
discover. Sometimes a man goes along many years 
treating his wife as half a child—which she in truth 
really is because she must be a child to her children— 
and then suddenly, in an unexpected stress or misfor- 
tune, she will tower, a strange-souled giantess, above 
him. 

I am sure that no man can be so good as a good 
woman. It isn’t in him. No man can be so bad as a 
wicked woman. He hasn’t the same genius for evil. 
A woman is always more hurt by her fall than is a man 
by his fall, for the reason that a man only drops from 
the first-story window, while a woman tumbles from 
the roof. 

The first chapter deals with an evil army of three 
hundred fifty thousand attacking this nation. I should 
have mentioned that army of three hundred fifty thou- 
sand as a force of seven hundred thousand. While 
women seldom with their own hands commit the felony, 
yet every professed male criminal has at least one 
woman partner; every female criminal has at least 
one male associate. 

_ The number of crimes apmimitted could easily be 
cut in two but for the evil influence of evil women. 
The evil power of a bad woman reaches further, presses 
harder and lasts longer than the power of a wicked 
man. Her influence is more insidious. Her poison is 
as pervasive in the veins of a man’s heart as that of 
a snake. Most male dope-fiends have been taught by 
women. With matchless art, woman takes refuge-in 
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the consideration the world pays her sex. The world 
must be gentle with the female to protect motherhood. 
Women make men their wickedest, develop in them a 
desperation in crime and keep up an insistent need 
for booty, just as at the other extreme a good woman 
protects and elevates every one her life touches. The 
woman criminal is bolder and crueler than the man, 
and ever so much harder to reform. The growing 
industrial freedom of woman continually enlarges the 
number of woman criminals. 

The most heartless of professional criminals are 
the pickpockets. Women make the cleverest pick- 
pockets. Their quarry is always among those least 
able to afford a loss: the laborer in the street-car; 
the wife of the salaried man, shopping with last week’s 
wages. . 

Whether, on the whole, the wider opportunity for 
employment has made women more respected, safer 
and happier, produces arguments on both sides. 
That it has hardened the conscience of many and 
made them readier to commit crime can be proved, 
without going to any court records, by the front page 
of the newspapers. 

The woman criminal figures oftenest and most 
dangerously as a lure. She cajoles her victim to the 
lonely place, where her confederates beat, rob, and 
maybe murder him, at leisure. She looks on, as piti- 
less as an iceberg. 

Mrs. Carroll, sentenced by me to the penitentiary 
during the past few months, offers a not uncommon 
though perplexing illustration. She is twenty-two 
years of age, of good family, unusually attractive and 
refined, was a home girl and a Sunday-school teacher. 
She met Carroll, an habitual criminal, and married 
him. They went into the burglary business. She would, 
in the afternoon, ring the bell of an apartment. The 
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servant or mistress of the house, seeing only a woman 
at the door, usually admitted her. Mrs. Carroll’s plan 
was to push a revolver against the breast of the woman, 
open the door for her husband, drive all the occupants 
into a closet, and then with her husband proceed to rob 
at leisure. 

Her husband said of her, what may or may not be 
true, that one night when a man didn’t throw up his 
hands quickly at her bidding, this pretty young girl, 
without the slightest compunction, shot him through 
the forehead. 

Carroll will, without a doubt, serve all his life in 
the prison, and his wife will spend a number of years 
behind the bars. That she is a woman lightened con- 
siderably her sentence. 

The automobile is playing an important part in 
the development of crime. It constitutes not only a 
weapon, but also a shield. Heretofore many women 
who had the inclination were prevented from taking 
part in robberies because of the difficulty of the geta- 
way. Now escape is easy. Every day somewhere, 
in one of the larger and more desperate attempts, we 
read of women being present as confederates of the 
robbers. Before the automobile, their share of the 
transaction was to hide the thief and his booty. On 
the trial she arranged his alibi. Now she herself 
carries a gun. 

Woman is the most pitying of God’s creatures, and 
at the same time the cruelest. Among the Apache 
Indians it was the business of the squaws to torture 
the captives. No male assassin could have more coldly 
planned the destruction of his victim nor remained so 
callous under his agony than did Ruth Snyder when 
she accomplished the destruction of the man who was 
her husband and the father of her eight-year-old» 
daughter. 
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Tillie Klimek, whom I last year sentenced for life, 
was, during her wait in jail, the most popular of all the 
thirty or thirty-five women prisoners, always happy 
and cheerful, ready to share with the others, to nurse 
them, to help them with their sewing, and always quick 
with a joke. 

The following is a sample of Tillie’s fun: Nellie 
Koulik, Tillie’s cousin, was arrested at the same time, 
charged with being Tillie’s accomplice. Nellie couldn’t 
understand English. One morning Nellie was to be 
brought into court to be discharged. The evidence did 
not warrant holding her. As she was leaving the cell 
room, Tillie embraced Nellie tenderly, and whispered 
something in her ear. A shriek from Nellie was heard 
throughout the building. Straightway she began 
battling with her guards, clutching at cell doors, brac- 
ing herself against the corriders as, frantic with terror, 
she was half carried, half dragged along. She 
screamed for a priest and for her children. The whole 
jail was in an uproar. Still struggling and raging 
wildly, she was forced into the courtroom, and put into 
a chair. Presently every one noticed that her terror 
had changed into blazing anger. This is what had 
happened: Tillie, when she embraced her in the jail, 
whispered, ‘‘Nellie, they are taking you out to hang 
you. They are only going to give me life imprisonment, 
because I have a pull with the judge and the state’s 
attorney. Good-by, my poor cousin, I’ll try to have 
the children taken care of.’? That was Tillie’s idea 
of a good joke. But her fun was not always so cruel; 
she had the lightest-hearted laugh in the jail. Indeed, 
Tillie seemed never so happy as when helping the other 
women. 

The remaining prisoners, as well as the jail atten- 
dants, were sorry to lose Tillie when she went down 
to the penitentiary. 
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Tillie herself was charged with the murder of her 
third husband, Frank Kupezyk, by arsenical poisoning. 
The evidence showed that in September, 1922, Joseph 
Klimek, the fourth husband of this defendant, was 
suddenly taken ill and was sent to the Cook County 
Hospital. Upon examination and analysis, it was 
clearly shown that Joseph Klimek had been poisoned 
with arsenic. 

An investigation was then begun which showed 
that Tillie Klimek had had three other husbands. The 
body of her third husband, Frank Kupezyk (for whose 
death on April 20, 1921, she was tried), was exhumed. 
It was found to contain exceedingly large quantities 
of arsenic in all of the vital organs, in the bones and 
in the hair. The death certificate, signed at the time, 
showed that Kupezyk died from bronchial pneumonia. 

The body of the defendant’s second husband, John 
Ruszkakski, who died May 20, 1914, was exhumed. 
The defendant had been married to him only three 
months, and had married him a month after her first 
husband’s death. This body was found to contain 
large quantities of arsenic, sufficient to permit Doctor 
McNally, chemist of the coroner’s office, to state that 
the death was undoubtedly due to arsenical poisoning. 

The body of Joseph Mitkiewicz, the defendant’s first 
husband, who died January 13, 1914, was then ex- 
humed, and the same conditions found to exist. 

There was considerable evidence to show that in 
‘the last illness each one of the first three showed 
almost the same symptoms as were manifest in Joseph 
Klimek, who was confined in the County Hospital in 
September, 1922. 

There was testimony showing that, at the time her 
husband Frank Kupezyk was mortally sick, the de- 
fendant trimmed a hat at his bedside, and told him 
that was the hat she would wear at his funeral. She 


154 THE CRIMINAL AND HIS ALLIES 


showed him an advertisement of a coffin for thirty-five 
dollars and said that was all she would spend. She 
was going to buy the coffin and store it in the basement 
until he died. She asked the landlady for permission 
to keep such a coffin in the basement. 

There was also considerable testimony to show that 
the defendant carried insurance on the life of each one 
of these husbands, and on several occasions complained 
that she had to pay so much for it, and that they did 
not want to die. Other testimony established Tillie’s 
guilt beyond all question. 

No one on the jury had any doubt as to Tillie’s 
guilt and yet, incredible as it may seem, there were 
men on the jury who asked that Tillie be given the 
lightest sentence, for no better reason than that she 
was a woman. If Tillie had happened to be young and 
good-looking, the jury would not have fixed her pun- 
ishment at life. 

The recent case of Ruth Snyder in New York shows 
that she was twice as clever and more pitiless than was 
her paramour. Left to himself the co-defendant, Gray, 
would never have killed any one. 

A woman went over to a hospital in Chicago not 
long since and killed a promising young doctor. He 
did not wish to marry her and was fully justified in 
his wish. The murderess invented a defense as vile 
as it was improbable. She is very pretty. On the 
trial she was treated with the deference due to a Joan 
of Are. ‘‘Don’t be afraid, poor little girl, we are all 
your friends,’’ was the constant soothing admonition 
of her counsel. 

The jury acquitted her in fifteen minutes. She was 
guilty beyond any kind of doubt. The foreman of the 
jury, as he shook hands with her, said: ‘‘You were 
never in danger, little girl, for one minute.’’ Then he 
whispered a request for her telephone number. A 
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jury of women would have found her guilty in the 
same length of time. 

When that foreman comes swelling around expect- 
ing to hear of his chivalry, just remember that it may 
not have been high-souled chivalry at all that prompted 
his letting the devilish-minded creature go free. The 
soul of red crime has no sex. I am compelled to dis- 
close a reason, which I much rather would leave 
unsaid. I write it now so that state attorneys in their 
arguments may quote what they would not dare say on 
their own responsibility. It constitutes a warning 
which in this country ought to go into the jury box 
every time a good-looking woman murderer is put on 
trial. If the language is good enough for the Bible or 
for a church, it can not be bad for a courtroom. It is 
a rough saying. The jurors in that last case, as in 
many others, voted to set the woman free, because they 
‘‘had committed adultery with her in their hearts.’’ 
The greatest of all Teachers uttered that warning 
nineteen hundred years ago. 

If we are going to have one penalty for male crim- 
inals, and for female criminals of the same grade a 
milder punishment, the law itself should make the 
distinction. 


CHAPTER XIII 
THE TECHNICALITY IN OPERATION 


I ssc leave to ask the reader if he be a layman that 
as a patriotic service he summon an especial patience 
to learn the matters treated in this and the two fol- 
lowing chapters. 

It will be agreed that the first measure of a govern- 
ment’s value to its people consists, not in the kind of 
laws it formulates, but rather in how it carries out 
the good laws. Criminal statutes without penalties 
amount to little more than good advice. No one loves 
the penalties of the law. The most we can hope for is 
to have them respected or feared; and to be respected 
or feared, they must be applied. 

Parole boards, probation authorities, juries and 
governors of states are much to blame for obliterating 
the penalties ordained by the legislature, but the 
courts of review in most of the states of the Union by 
reversing criminal convictions for error, when the 
sentence was justified by the facts, must bear the 
heaviest responsibility. 

The greatest advantage to the guilty from a re- 
versal comes from delay. With money, when first 
arrested, he can hire a professional bailor to get him 
out of custody; with any sort of ingenuity he can put 
off his trial by successive continuances until his victim 
devoutly wishes he himself had never invoked the law. 
Often the law is harder on the victim than on the 
thief. After, say, six months, the thief comes to trial 
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and is convicted. A year after on appeal his case is 
reversed for a technicality and sent back for a new 
trial. By the time it is reached for a second hearing 
the defendant is certainly out of luck if anything re- 
mains of the case against him. The witnesses are 
dead, or they have gone away, or they have forgotten, 
being so weary of the bother, or they have been bought 
or frightened off. 

When for a reason that does not concern the merits 
of the case, a court of review sets aside a judgment 
against a guilty man, its decision spreads several other 
poisonous evils among the law-abiding. Such a ver- 
dict first affects the character and future activities of 
the criminal himself. He knows he is guilty, that the 
witnesses against him spoke the truth, that a fair 
judge and an impartial jury, who heard these wit- 
nesses and watched them testify, found him guilty 
beyond a reasonable doubt. He has beaten the law. 
Not only that, but his enemies, the police, have been 
beaten. The victim of the crime, after being dragged 
again and again into court, was ragged and calum- 
niated before a judge, without power to prevent. The 
public was forced to spend a lot of money, and in 
spite of all, he won. The criminal law tried to deter 
him. Instead of being deterred, he can laugh at the 
law. So every one of his kind, who learns of his 
victory—and most of them in his community do know 
of it, of course—grows more hardened and more de- 
fiant. 

On the other hand, the victim of the crime can not 
be expected to feel a deep affection or respect for the 
laws of his country, while the policemen who made 
the arrest, maybe at peril of their lives, will take little 
encouragement. Even a worse public misfortune 
follows. That decision has established a rule binding 
on the lower courts from which kindred rules will 
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develop. It may be said that for every one of these 
upper court reversals forty or fifty other miscarriages 
of justice follow in the lower courts. 

The laws of a people compel its history; they 
fashion its future and explain its past. Nevertheless, 
it will be acknowledged that the substantive laws of 
a nation, even its religion as mirrored in those laws, 
do not as clearly reflect the character and temper- 
ament of the race as what we term the adjective laws. 
Certainly, these civil and religious ordinances to a 
degree portray the national character, but the true 
example remains in the manner of the application of 
the mandates, in the forms and mechanism used to 
bring about this fulfillment, but above all in the degree 
to which the laws themselves are enforced. The law 
that is not enforced is no law at all. Worse still, it 
hangs high in the public way, the abstract idea of a 
virtue abandoned and degraded.* In its quick reac- 
tions, it belittles and degrades all laws in the public 
esteem, The substantive laws of a nation propose the 
highest ideals of that people concerning relations be- 
tween man and man, but the methods, forms and 
machinery for putting those laws into effect, in other 
words the adjective laws, illustrate better than any- 
thing else the national disposition and attitude toward 
these standards. Just so, there are some individuals 
who honestly believe in a high ideal of civil duty, but 
who discredit and disown these same standards in 
their daily practise. 

The adjective laws intended to put the fundamental 
ideas of right and wrong into operation in the United 
States have no counterpart to-day in the civilized 
world. In order to explore the existing reasons for 
the reversals the man on the street needs to know 
Brena what is meant by the phrase, the adjective 
aw. 
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It is the substantive laws which declare the right 
and prohibit the wrong. These laws establish a funda- 
mental principle of conduct. Roughly speaking we 
mean by the substantive criminal law a legal mandate 
forbidding or commanding an act to be done under a 
penalty. It is a general declaration by the state de- 
fining what is right and forbidding what is wrong, and 
ending with a specific threat of punishment for dis- 
obedience. The adjective law begins to work where 
the substantive law is claimed to have been broken. 
It concerns itself only with the charge against the 
alleged offender, his arrest, the manner of his trial 
and judgment, as well as a final review of those forms 
and proceedings. 

The substantive laws of all civilized countries are 
about the same; in that regard no one in thirty-two 
hundred years has added much to or taken much from 
the ten commandments, but an untraversable expanse 
spreads between the adjective criminal laws of this 
country and those of other lands. ,If any explanation 
can be found for the difference in criminal conditions 
between the United States and Canada, or the United 
States and Huropean countries, that cause must be 
discovered in the ropes, pulleys, gearing and tackle 
which transmit the power from the substantive laws 
to the crime itself. Now our adjective laws are a 
century behind the age. Seventy-five years ago their 
abandonment commenced in England, the land of their 
-origin. The ancient system continues with us, worn 
out, ramshackle, loose, ill-fitting and in such rattling 
uncertain adjustment that the wonder is not that jus- 
tice so often fails but that it so often succeeds. In 
these ill-fitting and broken belts and pulleys, in this 
maladjustment of the mechanism of the law, reside the 
so-called technicalities which, taken formerly as a mat- 
ter of course, but now contrasted with results of other 
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systems in other lands, bring so much discredit upon 
the administration of the criminal law in the United 
States and largely account for the abolition of all fear 
of its penalties in the hearts of wicked men, It is of 
first importance to realize that these defects in a great 
part result not from ill-considered statutes, although 
the statutes play their heavy part, but mostly have 
grown into the common law from the decisions of 
judges. The statutes concerning practise and proce- 
dure generally prove as elastic as the courts will make 
them. The traditions of the common law which con- 
trol their application possess as much force as legisla- 
tion itself, 

The law is again classified into what is termed the 
written and the unwritten law. The written law is 
made up almost entirely of statutes passed by legisla- 
tive bodies and of treaties with foreign nations. By 
the unwritten law, which is the same as the common 
law, we mean that great body of decisions of courts 
of review. The decrees of the upper courts of one state 
are not binding on the courts of another state, but are 
usually followed afterward as an authority on the 
same question. Nor are the courts of one state 
necessarily bound by the decisions of the Supreme 
Court of the United States upon questions concerning 
the domestic affairs of the individual state. Some- 
times the courts of one state differ from those of 
another jurisdiction in their decision on a question. 
That is what we call a conflict of authority. At other 
times a court overrules its own former decisions. 
Hivery high court has the power to do this. Such ac- 
tion is not so rare in civil cases. It occurs much more 
seldom in criminal cases. The Supreme Court of any 
state when a technicality is presented for its review 
has the power to say—indeed, in nearly every state 
of the Union is directed by the legislature to say— 
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‘*‘Notwithstanding this mistake of the trial judge and 
the existence of this technical error, we find no good 
reason to believe the jury was mistaken; therefore, 
the judgment must stand.”’ 

Now this one fact towers in importance above all 
others which affect the administration of the criminal 
law: Four-fifths of the technicalities which overturn 
just sentences and so kill the fear of the law in the 
hearts of criminals and of those tempted to crime are, 
to be found in the adjective laws and in those laws 
which have been made by decisions of judges and not 
by the acts of legislators. When the acts of legislators 
create technicalities which interfere with the adminis- 
tration of justice, it will in most instances be found 
that these acts are but a repetition and crystallization 
of the former decisions of the courts. 

The late ex-Governor Hadley, Chancellor of Wash- 
ington University of St. Louis, in an address delivered 
in June, 1925, before the St. Louis Bar Association 
made known the result of a careful investigation con- 
ducted by him into the proportionate number of affirm- 
ances and reversals of criminal cases ordered by the 
courts of review of this country. Some courts to a 
degree more than others seem to follow a marked 
policy of reversing cases irrespective of the guilt or 
innocence of the defendant if the game played in the 
court below swerved in the slightest from the ancient 
rules of the game. Other courts follow a more liberal 
policy. But nearly every court in the country will re- 
“verse a judgment in a criminal case no matter how 
deserved if any substantial formality of the law is 
omitted. Chancellor Hadley discovered from an ex- 
amination of affirmances and reversals in ten typical 
American states, that out of 1,426 cases, civil and 
criminal, 480 were reversed. In 1922 in all England 
and Wales out of a total of 8,943 criminal cases only 
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80 were appealed. In 31 cases the sentences were 
affirmed, in 30 cases other sentences were substituted 
and in 19 cases for all England and Wales the prisoner 
was set free. With us, of the criminal cases reversed, 
three-fourths were sent back for mistake of form and 
not of substance. Any felon in this country, no matter 
how guilty, who can beg, borrow or steal the money 
necessary to pay the expense for so good a chance and 
who fails to appeal would seem careless of his best 
interests. 

The Attorney-General of Illinois in his official re- 
port for 1927 lists two hundred eight cases as 
having been affirmed or reversed during the two pre- 
ceding years. Of these one hundred eight were 
affirmed and the appalling number of ninety-two re- 
versed. This means that ninety-two juries composed 
of respectable citizens from all parts of the state and 
impartial judges in presiding over these cases after 
expensive and careful trials, have found guilty, killers, 
robbers, ravishers of little girls and perpetrators of 
all sorts of hideous enormities, and that a tribunal re- 
moved absolutely from the atmosphere of the trial and 
with none of the tests to weigh evidence has set aside 
those solemn findings. 

Judge Gemmill of Chicago finds from his examina- 
tion of the last one hundred criminal cases reviewed 
by the Supreme Court of Illinois that fifty-five stood 
affirmed and forty-five reversed. Of the forty-five 
defendants most of whom were thus practically set 
free, forty were probably guilty. Of those guilty most 
of them had committed crime after crime for which 
they had not been arrested, or, if arrested, for which 
they had escaped punishment. This is no complaint 
against the courts; they followed in most instances 
the established precedent. 

It was this condition Chief Justice Taft must have 
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had particularly in mind when he uttered his widely 
repeated condemnation: ‘‘The administration of the 
Criminal Law in this country is a disgrace to civiliza- 
tion,’’ for he said in the same address: ‘‘The trial of 
a criminal seems like a game of chance with all the 
chances in favor of the criminal; if he wins he seems 
to have the sympathy of a sporting public.’’ 

In order to comprehend the genius of technicalities, 
it seems justifiable to offer the lay reader concrete 
examples of the evils themselves in their actual work- 
ings. It will be kept in mind that each of these 
victories of guilty men means untold worry, cost and 
annoyance to the witnesses and to the state. 

Out of thousands of cases all over the country 
where courts of review reversed convictions without 
any regard to the guilt or innocence of the defendant, 
but concerning themselves only as to whether the game 
was played according to the rules, I offer a few from 
seven or eight states, which will illustrate pretty well 
the nature of a technicality. The Court of Appeals 
of New York reverses as few cases as any other and 
yet even that tribunal is still bound by technical rules. 

One Van Every stood indicted for a crime com- 
mitted in the month of February. By an absurd mis- 
take the indictment charged that the crime was 
committed eight months in the future, or the following 
October. The defendant could at any time have had 
the indictment amended so as to show the true date. 
But the Court of Appeals held that this insufficient 
imdictment could not be made sufficient by putting in 
the true date, notwithstanding the Criminal Code of 
the state commanded that when a mistake as to time 
is made in any indictment, the mistake must be 
amended. This New York decision stands justified 
by precedents from the highest courts of Massachu- 
setts, Indiana, Iowa and Alabama. In the face of 
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statutes directing the amendment of such mistakes, 
these later adjudications constitute clear cases of 
judicial atavism.* 

Very lately an appellate division of the Supreme 
Court of New York in an opinion written by one of 
the ablest lawyers and most progressive judges in the 
country set aside a sentence in a murder case, because 
it was discovered, after the defendant’s guilt had been 
proved beyond a reasonable doubt, and settled by a 
verdict, that one of the jurors was an alien. The court 
decided that, because the murderer was born in the 
United States, and the juror was born in another 
country and had not been naturalized, although he may 
have been the moral, mental and social superior of 
every one else in the case, the murderer had not been 
tried by a jury of his peers, and so must get another 
chance. If the murderer also had been born abroad, 
maybe the verdict would have been good. This de- 
cision was handed down in the face of a provision of 
the code which directed: ‘‘After hearing the appeal, 
the court must give judgment without regard to tech- 
nical errors or defects or to exceptions which do not 
affect the substantial rights of the parties.’” 

If a man kill another with a gun, even though he 
be guilty of cruel, cold-blooded murder, yet if the 
indictment by mistake charges that he did it with a 
knife, the criminal must go free in thirty of the states 
of this Union.° 

Two years ago a worthless fellow lured an innocent 
seven-year-old girl into his home and so mistreated 
her that the child at the time of his trial had not fully 
recovered. An unusually high class jury heard the 
evidence. There remained not the faintest doubt of 
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the defendant’s guilt in the mind of any one present 
at the trial. The Supreme Court of Illinois recently 
reversed the judgment in that case upon the main 
ground that the mother was permitted to testify that 
she had filed the information against the defendant, 
the upper court giving as a reason for its decision that 
from that bit of evidence the jury might have inferred 
that the child had told its mother that the defendant 
committed the crime and so furnished hearsay 
evidence. The reasoning was altogether unjustifiable. 
The mother might have been advised by the police to 
file the information against the defendant or have been 
so impelled by the fact of her having seen the child 
coming from the direction of the defendant’s home or 
by any one of a hundred other reasons. Besides the 
jury must have known that the information was in 
fact filed by some one. The jury might have inferred 
that the child told the informer whoever he might be 
that the defendant committed the crime. Perhaps the 
decision announced the strict rule of law, but at any 
rate I presided at the trial and am in position to 
know that the evidence for the admission of which the 
case stood reversed exerted no greater weight in in- 
fluencing the verdict of the jury or the sentence by 
the judge than did the presence of any fly beating 
against the windows of the courtroom while the ver- 
dict was being returned. The parents will probably 
take the little girl out of the state in order to save her 
from the ordeal of another trial and the guilty man 
will go free. 

In Missouri the Supreme Court reversed a case 
where the defendant had been convicted of gambling 
by playing poker, because the court says that the in- 
dictment did not allege that poker is a game played 
with cards. This same Supreme Court of Missouri, in 
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a recent noted case, granted a new trial to one guilty 
of a most terrible crime, because the indictment con- 
cluded—‘‘against the peace and dignity of the State 
of Missouri.’’ It left out the definite article ‘‘the.’’ 
The Missouri court in a later decision overruled that 
case, but the first opinion was founded on the equally 
absurd decisions of courts in two other states.” 

In Tennessee, a man charged with stealing shoes 
can not be convicted if he took only your boots. So 
in that state it was held that if one is put on trial for 
stealing a black horse and he can prove that although 
he did steal the horse, at the time and place and from 
the owner, as charged, yet the animal was in fact a bay 
horse and not a black horse, he must go free under 
that indictment.? 

A man in Georgia was charged with having stolen 
a hog with a clip off the right ear and a slit in the left 
ear; when as a matter of fact, all he had done was 
to steal a hog with a clip off the left ear and a slit in 
the right ear. The higher court reversed the con- 
viction.? 

In Indiana, the manager of a loan and building 
association, who had taken over thirty thousand dol- 
lars from the savings of a lot of poor people, was given 
his freedom by the Supreme Court because the in- 
dictment, instead of saying’ that ‘‘he was then and 
there in control and management of said society,’’ had 
used the present participle and spoke of the defen- 
dant as ‘‘being’’ then and there in control of said so- 
ciety.* 

An Indianian stole a Smith & Wesson revolver but 


i§tate vs. Campbell, 210 Mo, 202. 
2Turner vs. State, 3 Heisk. (59 Tenn.) 452, 456, 
3Robertson vs. State, 97 Ga, 206. 
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the indictment called it a ‘‘Smith & Weston”’ revolver. 
Therefore, his conviction was set aside.’ 

The Schultz case, decided a few years ago by the 
Supreme Court of Illinois, clearly illustrates the in- 
genious mazes of the spirit of technicality in which 
we lawyers sometimes delight to revel. Schultz 
planned the assassination of his enemy so cleverly 
that discovery seemed impossible. He shot through 
the window at night while his enemy was reading a 
newspaper, and then faded away in the darkness, leav- 
ing the dead man to be discovered hours afterward. 
As I look back over my thirty years on the Bench and 
my previous experience at the Bar, I am amazed to 
find how often the adage, ‘‘Murder will out,’’ is veri- 
fied. Out of the empty blue sky comes a lightning 
flash, and the assassin stands revealed. He is not 
always convicted in the courts, but he is disclosed by 
Heaven. So on the trial Schultz, for all his cleverness, 
was proved guilty beyond the shadow of a doubt. The 
judge, in charging the jury, defined the crime of man- 
slaughter, among other degrees of homicide, and the 
jury, following that mawkish sentimentality which is 
in itself a disrespect for law, found the defendant 
guilty of manslaughter only instead of the higher 
crime. The Supreme Court pointed out that as 
Schultz was guilty of murder or nothing, for the court 
to talk about manslaughter was error, and although 
the error had saved the defendant’s life, still he had a 
right to complain and a new trial was ordered. Now 
in the next trial, he could not be tried for murder 
again, because it is the law of Illinois and several 
other states, that by being found guilty of man- 
slaughter, he was found not guilty of murder, and he 
could not be found guilty of manslaughter, because the 
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Supreme Court said he was guilty of murder or noth- 
ing. All that could be done was to open the prison 
doors and let the acknowledged assassin go his way.’ 

An Italian woman in Brooklyn had saved seven 
thousand dollars. One day a man named Bertlini, 
representing himself as a gas inspector, gained en- 
trance to her apartment. Two others followed him. 
They bound and gagged the woman, took her money 
and fled. In this money were fifty fifty-dollar bills. 
A clear-headed young girl on the street saw them as 
they entered and spoke to Bertlini. The victim posi- 
tively identified him. He was found with fourteen 
fifty-dollar bills in his possession. In the natural 
course of Bertlini’s life, he would never have come 
honestly into the possession of one fifty-dollar bill, let 
alone fourteen. He did not take the stand to explain 
anything. His relations tried to put up an alibi, but 
the state’s attorney shot it to pieces and he was con- 
victed. The Supreme Court (an Appellate Division) 
set aside the conviction because when this young girl 
was at the Police Court, and first caught sight of Bert- 
lini in a crowd she turned to a policeman and said, 
‘“That’s the one,’’ and this remark, made to the police- 
man out of the hearing of the defendant, was repeated 
on the trial. The court held this to be hearsay evi- 
dence. In any Continental country, it would have been 
vital competent evidence in the circumstances. In any 
other English-speaking country it would have been 
held harmless error. It showed that the girl, the first 
moment she saw the culprit, identified him. The Ap- 
pellate Court further said that possession of the 
fifty-dollar bills did not amount to anything, because 
they were not identified as those stolen. It is true the 
Court of Appeals afterward reversed that decision, 
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but did not disavow the law as stated by the Appellate 
Division of the Superior Court. 

The better the lawyer, usually, the harder he 
sticks for the old system. So the Supreme Court of 
the United States was among its most steadfast 
supporters. 

One Brown, a bad man from Oklahoma, called a 
deputy sheriff out of bed one night and shot him dead. 
Three times the Supreme Court of the United States 
in six years of trials, on the merest technicalities, re- 
versed convictions against Brown, until the prosecu- 
tors, wearied, at last accepted a plea of guilty of 
manslaughter.’ 

In Alabama, six times on technicalities the Supreme 
Court reversed convictions of a murderer until the 
prosecutor at last arose in court and dismissed the 
case, because, as he stated, he despaired of being able 
so to try the case as to make it hold in the Supreme 
Court. 

In Illinois, one Philip Goldberg was recently 
indicted on fifty counts. After the trial it was found 
that somewhere in the midst of this multitude of 
accusations, there happened a slip of the typewriter 
so that in one count he was charged as Philip Hold- 
berg. He was convicted on all fifty counts. The state, 
after verdict, tried to dismiss the defective count, but 
the Supreme Court set aside all the convictions. An 
English judge with his own pen would probably have 
changed the ‘‘H”’ to ‘‘G,’’ if the evidence warranted 
it, and let the fifty convictions stand.° 

In Rhode Island, a man convicted of carrying brass 
knuckles ‘‘on or about’’ his person must go free even 
though they found the brass knuckles on him. The 
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indictment should have charged ‘‘on and about’’ his 
‘ person. An English judge, concerned mostly about 
whether the defendant had in fact broken the law, 
would have written in the word ‘‘and’’ for ‘‘or.’’ If 
an indictment in this country states that the name of 
the injured party was unknown when in fact the Grand 
Jury knew the name, a conviction must be quashed.* 

An Italian laborer named Giuseppe Visealli was 
murdered in Pennsylvania. Because of the difficulty 
his employers experienced in pronouncing his name, 
he was called and became known altogether as Joe 
Wilson. His assassin was indicted for killing Joe Wil- 
son, and conclusively proved guilty. The two names 
slipped out in the trial, but as every one in the court- 
room knew the identity, nothing was thought of it 
until the case reached the Supreme Court. There the 
case was reversed for the reason that no explanation 
appeared as to the identity of the two names. A new 
trial was ordered, and upon the second trial, with the 
witnesses scattered, all interest in the tragedy dead, 
the murderer was found not guilty. On appeal, the 
English higher court would have sent out for wit- 
nesses and made sure whether the two names covered 
the same person and the assassin would have gone to 
his doom.’ 

The New Jersey courts say that if a conviction be 
had on several counts, but the clerk neglects to record 
a plea to one of them, the defendant must have a new 
trial.® 

It will be noted that the courts in every one of the 
above cases, and in hundreds of others that could be 
cited just as appropriately, might have decided the 
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other way, for in nearly every case other courts have 
actually held an opposite doctrine. 

Many burglaries and robberies had been committed 
in the town of Winston, North Carolina. On the pris- 
oners when arrested were found a revolver and a 
chisel. At their home were found half a dozen burned- 
out flash-light batteries and evidence of stolen money 
and another chisel hammer. It was held to be reversi- 
ble error on the trial of the defendants for one rob- 
bery to let in evidence of other robberies.* . 

Again, in the same state, when the property was 
obtained by false pretenses as to the qualities of a 
sorrel horse but the proof showed that the represen- 
tations were made about a ‘‘saddle’’ horse, it was fatal 
variance.” 

Also, when it was charged that the defendant 
maliciously injured a cow, he must go free if it be 
proved that he injured an ox. Another time when a 
defendant was charged with perjury and the indict- 
ment described the case in which the perjury was 
committed but alleged the wrong term of court, the 
perjurer went free.* 

‘In Rhode Island it was held that if a person is 
injured by the wrongful act of another, and the in- 
jured person in his declaration says the defendant 
inflicted the injury through carelessness, and on the 
trial it turns out that the wrongful act was intentional, 
the defendant is entitled to a verdict.’ Again, a 

‘forged order was copied into an indictment, but it 
failed in addition to charge the name of the person to 
whom the order was issued; therefore, the conviction 


iState vs. Fowler, 172 N. Car. 905, 909. 
2State vs. Davis, 150 N. Car. 851. 
3State vs. Hill, 79 N. Car. 656. 
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must be set aside.! Also, if the name of a corpora- 
tion was forged, it must appear not only that the 
charter was granted, but also the evidence must show 
that the company was organized under the charter. 
The forger goes free if it be proved only that certain 
persons were acting as its officers. In Pennsylvania, 
when it is claimed that the defendants were mem- 
bers of a robber organization, and they were on trial 
for burglary and larceny, evidence admitted that on 
the same day in the same township they committed 
another burglary, will cause a reversal.? Another 
court held that when one is indicted for stealing prop- 
erty from George Sesenderfer, but the proof shows 
that it belonged to George Sesenderf, there must be a 
new trial even if no objection was made until after 
verdict.® 

In one court a jury was sworn in an indictment 
for murder and by the consent of the prisoner was 
allowed to separate for the night. The next day, the 
judge, considering this an irregularity which the pris- 
oner’s consent could not cure, ordered the discharge 
of the jury and the impaneling of another. The 
prisoner objected and pleaded former jeopardy and it 
was held that he must go free even though guilty of 
murder.* Also, a variance in the spelling of a name 
in an indictment for selling lottery tickets constitutes 
a fatal variance, is fatal even though the sound of the 
words is the same.’ In Wisconsin, an indictment 
charging that a banker fraudulently received money on 
deposit and for safe-keeping, when he knew the bank 
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was insolvent, was regarded as so bad that the guilty 
banker must go free. It should have charged that the 
money was received on deposit or for safe-keeping. 

Also, when the charge was that William Drake’s 
house was burglarized, they proved the burglary, but 
forgot to show that the house belonged to William 
Drake, so the defendant gets a new trial.2 The Court 
of Criminal Appeals in England would, if necessary, 
send out for testimony to ascertain if Drake owned 
the house. It would not have sent the case back for a 
new trial. 

Again, when the indictment charged murder and 
the defendant was accused of killing-Sylvester Gid- 
dings and he did kill Giddings, still he had to go free 
under that indictment because the murdered man’s 
first name was not Sylvester but Jack. The real con- 
test in the trial court seems to have been, not whether 
the defendant committed murder, but whether the vic- 
tim’s name was Jack or Sylvester.* 

New trials were granted when the defendant was 
indicted for murder and the jury found him guilty as 
charged in the information without saying ‘‘first de- 
gree, second degree, or third degree.’’ The next 
morning, the judge reassembled the jury and asked 


1Koetting vs. State, 88 Wis. 502. 
2Jackson vs. State, 55 Wis. 589. 
sState vs. Lincoln, 17 Wis. 597; Neubrandt vs. State, 53 Wis. 89. 
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Since these decisions were made, the legislature of Wisconsin 
substituted the information in nearly all cases for the indictment. The 
questions above indicated can no longer arise in that state, with the 
result of speedy justice and lessened crime. The above cases show 
that before that amendment the influence of technicality was as strong 
in Wisconsin as in her sister states. No judgments are now re- 
versed by the Wisconsin Supreme Court for any reason which does 
not affect the real merits of the case. The same situation by the 
game means ean be created in any state. 
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what degree, upon which they all said first degree* 
Also to allow a physician in a murder case to state 
what the J. se medical books say on a question, is 
reversible error.2 Again, one who hires a horse in 
good faith, but afterward steals it, is not guilty of 
larceny. In Maryland, when the jurors in a murder 
case are all polled and each juror says simply that the 
defendant is guilty without designating the degree, 
their verdict is a nullity, and the defendant having 
been once in jeopardy is entitled to his discharge. 

In Massachusetts, the defendant was set free be- 
cause the complaint alleging that the offense was 
committed at West Brookfield was held insufficient. 
It should further have alleged that West Brookfield 
is a town or within a certain county.* 

An indictment for wilfully obstructing an engine 
alleged to be built by the Boston and Worcester Rail- 
road is a fatal variance if the true name is the Boston 
and Worcester Railroad Corporation.® 

Also, a woman was charged with suborning one 
Laura J. Fairbanks of Worcester to commit perjury. 
It was proved that she suborned Laura J. Fairbanks, 
but of Brookline, N. H. She was discharged.* 

Again, when the defendants did not testify and 
their attorney in argument sought to excuse it, the 
state’s attorney had no right, in replying, to refer to 
their failure to testify.’ 

In Connecticut an information for burglary which 
does not state that the offense was committed in the 
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night is bad after conviction, even though the proof 
shows that the crime was committed in the night and it 
was charged that it was done burglariously.: Also, 
when one has disfigured and injured a church by 
painting in large characters scurrilous words over it, 
a conviction must be set aside when the information 
does not set out the words.’ 

In West Virginia, an indictment said the sum of 
ninety dollars United States currency was stolen. The 
indictment was too vague to sustain a conviction, 
because the currency might include gold, silver or bank 
notes.° 

Also a charge that liquor was sold to be drunk in 
or about the premises is bad; it should have charged 
whether in and about.* Again, an indictment which 
concludes ‘‘against the peace and dignity of W. Vir- 
ginia’’ instead of West Virginia, is bad even if objec- 
tion be not made till after conviction.° 

In another court an indictment charged that the 
defendant broke into a dwelling house in the night with 
intent to steal the money of the owner. The culprit 
was set free because the indictment did not say he did 
this burglariously.°® 

Although the record says that the defendant at the 
beginning pleaded not guilty, still the record should 
also specifically state he was present at the time of 
the plea. Unless it affirmatively shows he was pres- 
ent, it must be conclusively presumed that he was 
‘absent.’ 
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In Virginia, an indictment for a felony or mis- 
demeanor will be quashed or any count thereof, for 
omitting the constitutional conclusion ‘‘Against the 
peace and dignity of the commonwealth.’ An indict- 
ment for maiming must state the instrument that was 
used with which to inflict the wound.? Also, when 
among several counts in an indictment one of them 
neglects to name the county, a general verdict will not 
be sustained. 

In one court it was held that the defendant must 
be present at all times. If by mistake two preliminary 
questions are asked during his absence, and upon his 
return they are reasked and reanswered in exactly the 
same way: 


Question: What is your name? A. Flora Ayers. 
Question: What is your husband’s name? A. Jont 
Ayers. , 


and no exception is taken by the prisoner, such error 
can not be cured.’ 

Thus while science, commerce and learning ride on 
through the years on steeds of flame, the law drags 
itself along on broken wings. 

An element crowded into a hypothetical question 
put to a doctor, so obscure and unnoticed in its in- 
fluence as to be forgotten by every one until months 
after conviction, and then discovered for the first 
time by the lawyer preparing his brief for the Su- 
preme Court, has over and over again resulted in 
nullification of a just judgment and the escape of a 
guilty man. Our courts in construing statutes con- 
cerning criminal proceedings take their inspiration 
from the hidebound traditions of the common law and 
all too frequently turn these provisions into hazards 
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and traps for the feet of justice. To illustrate: If a 
jury be put in charge of a deputy sheriff not specially 
sworn; if a jury, no matter how harmlessly, separate; 
if the record fail to show a convening order for the 
term; if the record fail to disclose affirmatively the 
presence of the defendant through the trial, even 
though it actually shows that he personally pleaded 
‘‘not guilty’’; in all these instances, a conviction 
absolutely just will be set aside. In Massachusetts, it 
was held that if a man be convicted and punished for 
a certain offense he may be punished for it a second 
time unless he formally and in writing pleads it with 
proper technical averments. So, too, the record must 
show a plea of guilty to every count in the indictment.’ 

The Sacco-Vanzetti case just ended in Massachu- 
setts furnishes a fine example of the technicality in 
operation. April 15, 1920, the two defendants killed 
and robbed one Frederick Parmenter, a paymaster, 
and his body-guard, Alessandro Berardelli, on a public 
street of South Braintree, a suburb of Boston. The 
murders were not really necessary to the robbery but 
the assassins killed their victims first and robbed them 
of the pay-roll afterward. During the occurrence Par- 
menter attempted to get away and ran forty feet 
across the street. They followed and killed him with as 
little compunction as a hunter shoots a rabbit. Van- 
zetti also took away from the scene of the crime Berar- 
delli’s revolver. Afterward when arrested the two 
attempted to draw their weapons. One of Vanzetti’s 
pockets was half filled with loose cartridges. Berar- 
delli’s revolver was found on Vanzetti and it was 
proved, irrefutably demonstrated, that the pistol in 
Sacco’s pocket was the one which killed Berardelli. 
This together with the direct evidence of witnesses 
who had no possible motive for untruth, made the 
state’s case beyond a reasonable doubt. 


1Commonwealth vs. Chesley, 107 Mass. 223. 
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The alibis of the defendants were pulled to pieces. 
The crime was as clearly proved against Sacco as if 
a photographer with his camera stood at the scene of 
the crime and took Sacco’s picture while shooting. If 
Sacco was guilty it had to be admitted that the other 
defendant was also guilty. After a verdict of guilty 
shrewd counsel through seven years delayed the 
penalty. All the grounds of motion for a new trial 
were not contained in one hearing. Counsel shrewdly 
divided them and produced them in a widely pro- 
longed series so that four motions for new trial were 
heard at intervals. The people of the State of Massa- 
chusetts have a right to complain of the delay in that 
case. The defendants had no such right. The de- 
fendants achieved that delay despite the efforts of the 
prosecution. 

Governor Fuller, a man of great ability, devoted 
three months to an examination of all evidence and a 
deep review of the entire case. At the same time he 
appointed a committee of three among the most dis- 
tinguished and able citizens of Massachusetts to carry 
on a parallel investigation. Every shred of evidence 
was separated into its minutest threads. In all the 
history of the criminal law there is no other case which 
ever received such meticulous, fair, sincere and un- 
impassioned consideration. The Governor went fur- 
ther back and made an investigation of the Bridge- 
water case when Vanzetti was tried at Plymouth and 
where before another jury he was proved guilty be- 
yond a reasonable doubt of another attempted ban- 
ditry. The Governor says in his report: 


‘*This crime was committed seven years ago. For 
six years, through dilatory methods, one appeal after 
another, every possibility for delay ‘has been utilized, 
all of which lends itself to attempts to frighten and 
coerce witnesses, to influence changes in testimony, to 
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multiply by the very years of time elapsed the possi- 
bilities of error and confusion. 

“Tt might be said that by undertaking this investi- 
gation I have contributed to the elaborate considera- 
tion accorded these men. My answer is that there was 
a feeling on the part of some people that the various 
delays that had dragged this case through the courts 
for six years were evidence that a doubt existed as to 
the guilt of these two men. 

‘“The feeling was not justified. The persistent, 
determined effort of an attorney of extraordinary 
versatility and industry, the Judge’s illness, the elec- 
tion efforts of three District Attorneys, and dilatori- 
ness on the part of most of those concerned are the 
principal causes of delay. The delays that have 
dragged this case out for six years are inexcusable.’’ 


_ This case gives an enlarged view of what can be 
done with adroit counsel and unlimited means, not only 
to defeat the law but also to mislead public opinion. 
The anarchists claim that five hundred thousand dol- 
lars were used in defense, ten thousand dollars of 
which it is admitted by them was spent in propaganda. 

In his work on Ancient Law, Sir Henry Maine says 
that technicality is the disease not of the old age but 
of the infancy of societies. 

In the State vs. Cameron, 166 N. Car. 379, Chief 
Justice Walter Clark, after comparing the number of 
homicides in this country with those of other lands, 
says: 


“<The great number of homicides here is due mostly 
to the slowness of trial and the uncertainty of convic- 
tion. In this country, especially when the defendant 
is a man of means, the verdict is often the beginning 
of the controversy.”’ 


CHAPTER XIV 
THE ORIGIN OF TECHNICALITY 


THprE is no need just yet to despair of the Repub- 
lic. True, as regards the prevalence of crime, our 
present case could not well be worse, and yet there 
was a time, almost within the memory of living men, 
when other countries, now serving us as models, were 
in most respects in as evil a plight as we are to-day, 
and concerning the prevalence of all crimes, except 
murder, were worse off than we are. At that period 
the United States was the most law-abiding nation on 
earth. 

Not for so poor a purpose as retort or justification, 
but merely to light a lamp over some dark places in 
the road our country must travel, it will prove profit- 
able to cast a retrospect over a little way of the history 
of crime in Great Britain. 

Conditions in England to-day furnish the standard 
measuring rod with which we make comparisons and 
so are able to realize fully our own present misfortune. 
Indeed, were we obliged to devise experimental rem- 
edies for the defects in our administration of justice, 
the road in front might seem interminable and beset 
with unsurmountable difficulties. Fortunately for the 
United States, that nation from which we borrowed 
our laws traveled the same road before us and met 
the same difficulties, but with a sturdy massed common 
sense, which is after all the highest form of genius, 
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broke a way out. The remedies which lie within reach 
of our hands in no sense constitute experiments. 
Seventy-five years ago Great Britain with our present 
system of laws lay afflicted as we are afflicted. She 
simplified her laws and conquered her criminals. We 
retain the old English system and our criminals 
triumph over us. 

It will surprise the general public to learn that, in 
all save one respect, the people of Great Britain 
seventy-five years ago suffered more from the hands 
of criminals than the people of the United States do 
to-day. The citizen of London feared to walk alone 
on the side streets after dark. But it must be admitted 
that no nation ever was so afflicted with the one red 
crime of murder as is the United States. The English 
criminal murdered too, in those days, and frequently, 
but the slayer had no revolver; so the English crime 
of homicide never equaled ours. No civilized nation 
ever held so bad a record for killings as the United 
States. In no other country has the revolver been 
so popular. 

Nothing can prove more enlightening to the 
American legislator and law reformer than a study of 
English criminal conditions during the last century 
and a knowledge derived from that study of the means 
employed to banish those evil conditions. In the first 
place, let it never be assumed that the inherent 
qualities of the British character are so superior to 
our own as to account for that people being more law- 
abiding. When the Englishman leaves his native coun- 
try to dwell in the United States, he is no more law- 
abiding than the average of his fellow citizens here. 

At the time the colonies separated from the 
mother country, they took with them the British system 
of administering justice. Before them the British 
criminal law had been developing into greater savagery 
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of penalty and into less and less efficiency of method 
until, when we took it over, the system was about as 
bad as could be found anywhere. With the exception 
of Italy and Spain, in which countries brigandage 
formed a regular and respected profession, England 
in 1776 lay pestered more by crime and criminals than 
any other civilized nation. Those who believe that 
the respect for law which now exists in England is due 
to a superior moral tone of the English character or 
to any other cause than the kind of laws which now 
prevail in England, should be reminded of the condi- 
tions there seventy-five years ago. London in 1801 
had six hundred forty-one thousand souls and there 
were twenty thousand, or one out of every thirty- 
two, who got up each morning without knowing 
how they were going to exist through the day. The 
standards of conduct necessarily fell under the desper- 
ate needs for hunger and shelter. Need is the greatest 
of all tempters. There existed five thousand public 
houses, and fifty thousand women supported wholly or 
in part by immorality. The highway constituted a per- 
manent terror to all. Organized gangs of professional 
thieves lurked in every quarter, and some even boarded 
ships on the river. Colquhoun estimated that the 
amount stolen every year in that comparatively small 
city yielded two million pounds sterling. 

In order to realize the cost of this criminality, it 
is only necessary to remember that the two million 
pounds sterling of that time would have a purchasing 
power ten times greater than its equivalent would 
to-day in America. The thefts were each usually of 
comparatively small sums, but in nearly every instance 
enough to constitute a capital offense; so, taking these 
larcenies together with the other kinds of crime con- 
stantly committed which were punishable by the gal- 
lows, it is a safe conclusion to believe that in London 
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of every year of that period there were perpetrated 
no less than half a million capital crimes. The number 
of executions ran from about one hundred forty to 
one hundred sixty each year. The great mass of 
crimes, therefore, went unpunished. If one can imagine 
an American city of to-day of about like size, say 
Pittsburgh, Cleveland, Los Angeles or Baltimore, with 
that amount of crime and with one hundred forty 
executions a year, he can form some idea of the condi- 
tion of London. Nor was the condition transitory. 

In the country places the plight of the inhabitants 
was, if possible, worse. Bands of marauders roamed 
the lonely roads so that cottagers stood afraid to leave 
their homes for work in the fields. As twilight drew 
near the driver of any stage-coach on any great high- 
way of England would swing the lash on his horse 
to get shelter before the darkness. Any tree or hedge 
might conceal a couple of highwaymen. At the same 
time the penalties for the crime had come to be atro- 
cious in their extravagance. 

At the time of the Declaration of Independence al- 
most every crime of any seriousness at all—crimes for 
which we now mostly impose a few dollars fine, or let 
the prisoner go on probation, was punished with death. 
The law in 1770 provided one hundred sixty-four 
capital felonies for England.* Henry Fielding tells 
us how every six weeks at the end of court terms many 
cart-loads were carried to slaughter. Says another: 


‘“‘They go in batches of ten, fifteen, or twenty; 
laughing boys, women, with children at their breasts, 
highwaymen decked out in gay clothes for this last 
scene of glory, men and women drunk, cursing, or 
praying. All make a halt at the hospital of St. Giles 
in the fields, where they are presented with a great 
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bowl of ale to drink at their pleasure as to be their 
last refreshment in this life.’” 


A vast concourse lined the streets to watch the 
ghastly procession; a swaying shouting crowd jostled 
about the scaffold to see them die. Most of these con- 
demned wretches had stolen only a few shillings. A 
horrible percentage of the dumb suffering procession 
went to their doom wrongly convicted and innocent of 
any crime whatever. 

At the beginning of the seventeenth century when 
England had a population not so large as the State 
of New York has now, three thousand persons were 
sentenced to death every year; and nearly one thousand 
every year—men, women and little children—were 
hanged. As late as 1808 children were executed for 
stealing from the person as much as twelve pence. 

The great Justice Coke complained: 


‘““‘What a lamentable case it is to see so many 
Christian men and women strangled on that cursed tree 
of the gallows, insomuch, as if in a large field a man 
might see together all the Christians, that, but in one 
year, throughout England came to that untimely and 
ignominious death, if there were any spark of grace or 
charity in him, it would make his heart to bleed for 
pity and compassion.’” 


While Parliament continued to increase the number 
of crimes which led to the scaffold, the savagery of 
the law defeated itself. The rebellion against cruelty 
took form in the shape of a ‘‘humane conspiracy’’ be- 
tween judges and lawyers in the form of practise and 
procedure to defeat the law and to acquit the prisoner. 


1See Enquiry into Present Increase in Robberies, A. D. 1749: 
Henry Fielding. 


2Coke’s Institutes, Epilogue page 348. 
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If every hair’s weight of form was not put on the 
scales, if any hair’s breath of divergence from the 
established precedents were visible, then, no matter 
how guilty the accused, he must go free. 

Advaneing civilization continually modulates the 
harshness of human nature. The commonplaces of 
yesterday come to be thought the barbarities of to-day. 
So while the law continued to ravage, red-handed, at 
last, toward the end of the eighteenth century, the 
people whom it governed began slowly to grow merci- 
ful toward offenders. The inevitable result of this 
counter-check was to bring the law into conflict with 
public sentiment and create for it a numb disrespect 
among all except those who administered the law, and 
who thus naturally became its champions, the judges 
and lawyers, prison-keepers and court officials. At 
last even they shrank from its full bloody enforcement. 
No law will be obeyed that is not respected, and no 
law will be respected that is not in itself respectable. 
Executions were public: every one—men, women and 
children—could see them. Oftener than not, influenced 
by these ghastly enormities, victims relenting out of 
pity refused to prosecute, and thus themselves escaped 
being parties to the horrible transaction. Witnesses, 
repelled by the cruelty of the impending doom, failed 
to remember. Juries, in the face of the clearest evi- 
dence, refused to convict. But above all other subter- 
fuges for defeating the law, the judges themselves and 
the lawyers invented for that purpose a thousand 
technicalities by which the guilty might escape their 
legal doom. 

While the entire body of the common law, civil and 
criminal, grew into a boundless maze of uncertainty, 
still the criminal law became so infested with an ac- 
cumulating load of absurd technicalities that it might 
safely be charged of this branch that justice had laid 
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down her scales to take up the gambler’s dice box. 
Most of these evil absurdities found harbor in the in- 
dictment. The indictment at common law was the ark 
of the covenant; whatever or whoever contradicted 
an indictment lost his suit. That deadly paper could 
not be changed, amended nor its form in any way 
altered. Guilt or innocence depended, not on the evi- 
dence, but on the crossing of a ‘‘t’’ or the dotting of 
an ‘‘i,’’ If, in an indictment, the accused were charged 
with stealing a gray horse, when in fact at the time 
and place and from the person named he did steal the 
horse but it happened to be a bay horse, he must go 
free. If the indictment said the defendant killed his 
victim with a knife held in the right hand, when in fact 
the knife was held in his left hand, the murderer, no 
matter how guilty otherwise, went free on that trial. 
So even if the indictment said only that the defendant 
unlawfully killed, without saying that he murdered, he 
must go free under the charge. 

The Lords and Commons owned practically all the 
land in the kingdom, and therefore the more serious 
crimes were nearly all against property. When, 
therefore, one Williams met a lady, Ann Porter, on 
High Street, and wantonly stabbed her, he was not in- 
dicted for the stabbing, which did not amount to so 
much in the way of a crime, but for cutting her clothes, 
which meant death for him. Every word of his indict- 
ment, even ‘‘then and there,’’ acquired a ecabalistic 
power. The indictment in that case ran on, charging 
that Williams did on the first day of January, wilfully 
(leaving out the words ‘‘then and there’’) cut the 
silk gown, stays and linen shift of the said Ann Porter. 
Although clearly guilty, the prisoner was discharged 
because of the omission of the words ‘‘then and there’’ 
between the words ‘‘assault’’ and ‘‘did cut,’’ for the 
reason, as it was solemnly pointed out by the judges, 
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that the assault might have been committed in the 
morning and the cutting in the evening.’ 

The criminal trials degenerated into a game of 
quibbles in which the guilt or innocence of the accused 
was not considered so imperative as the question of 
whether or not all the trivial forms of the law had 
been complied with. It is of the utmost importance 
for the American people to realize that this is the 
system of criminal practise which we inherited and 
which, with some modifications by attrition, we still 
maintain ; and above all for us to remember, that these 
technicalities were never intended in their origin to 
protect innocence, but were invented to spare the 
guilty from the unjust savagery of a barbarous law. 
Whenever in our American legislature an attempt is 
made to abolish the ancient system, the lawyers and 
legislature will arise in opposition and declare that 
these technicalities were formed to protect the in- 
nocent. They do not know. The slightest examina- 
tion into their origin will disclose that their first 
purpose was in England, as it is now in America, to 
shield guilt. No innocent man ever seeks such loop- 
holes of escape. 

Crime grew so wide-spread and uncontrolled in 
England that while, at the time of our revolution, there 
occurred one hundred fifty executions a year, yet these 
were no more than half of the convictions out of tens 
of thousands of offenses committed which entailed the 
‘death penalty. LEvil-minded men lost all fear of the 
law because, though its penalties were severe in case 
of conviction, convictions were very rare in propor- 
tion to the offenses. 

Now we never adopted the severities of the British 
law. Our forefathers were too humane, too splendidly 
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human. But we did inherit the system; we were born 
with that conspiracy on our foreheads, to defeat the 
law and to acquit the prisoner. 

Most interesting evidence is offered by Lord Bowen 
in his essay on ‘‘Progress in the Administration of 
Justice.’”* 


‘“‘Ten years ago,’’ he said, ‘‘an indictment drawn 
by me in an important government prosecution, and 
settled in consultation with the present Lord Chancellor 
and the late Lord Justice Holker, reached, when en- 
grossed on parchment and presented at the Old Bailey, 
ninety yards in length.... 

‘‘Hor some few years before 1837, the punishment 
of death had ceased to be inflicted except for the crime 
of murder. But the condition of the Statute-book in 
this respect had not kept pace with the humane prac- 
tice of the Executive. Death was still the sentence 
for some lesser offenses, though it was, as a rule, com- 
muted. So lately as 1833, a poor little boy of nine 
pushed a stick through a broken window, and pulled 
out some painter’s colors worth two-pence. He was 
sentenced to death for burglary. The result of this 
condition of the law was twofold: In the first place, it 
led prosecutors and witnesses to abstain from pressing 
home the evidence of a prisoner’s guilt, and to con- 
nive anxiously at his escape. In the second place, the 
deterring influence of the sentence was destroyed, 
since it was not likely that it ever would be enforced. 
In the year 1836 the number so condemned to death 
was four hundred ninety-four, only thirty-four of 
whom were hanged. The first year of her Majesty saw 
a series of Acts of Parliament limiting the number of 
capital sentences and graduating the secondary punish- 
ments. In 1861, a still further amelioration of the law 
took place, and now murder and treason, piracy with 
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violence, and setting fire to her Majesty’s dockyards, 
arsenals, ships and naval stores are the only capital 
crimes. While the population of England and Wales 
has nearly doubled, the average number of executions, 
according to Sir Edmund Du Cane, has not increased 
at all, and the capital sentences have enormously de- 
creased. The present reign, moreover, has seen the 
extinction of the savage custom of concerting into a 
public spectacle the execution of the final sentence of 
the law. Down to 1837, the pillory was still a punish- 
ment for perjury and subornation of perjury. It 
ceased in that year; but public executions remained in 
fashion for thirty years longer. The scenes of license 
and disorder which on such occasions might be wit- 
nessed outside of the prison walls have been portrayed 
by the graphic pen of more than one great author of 
the age. Each unhappy criminal as the fatal day 
drew near, became the object of sensational curiosity. 
In 1840, the Lady Mayoress of the day attended the 
funeral sermon preached in Courvoisier’s presence 
on the last Sunday before his death. On the night 
preceding an execution, brutal crowds took up their 
station in the vicinity of the gaol, and parties of 
pleasure were organized to witness the scene of death; 
parties not composed only of the uneducated. Even 
down to 1868 gentlemen might be seen occasionally 
at the adjacent windows which commanded a com- 
modious view of the gallows and the drop. The 
barbarous ceremony which served to familiarize thou- 
sands with the agonies of a death struggle is now a 
thing of the past, and since 1868 the law inflicts its 
most terrible punishment in private... . 

‘“‘The lesser towns and the rural districts were 
guarded, in 1837, from the depredations of the crimi- 
nal by the effete institution of the parish constable 
and the watchman. It requires an effort of the imagi- 
nation to realize the extent to which lawlessness then 
reigned in the suburbs of our large towns and in our 
country places. In the smaller towns and villages the 
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constable was chosen from the humblest order of 
tradesmen, farmers, or even day-laborers. He was 
frequently the master of the alehouse or the village 
shop, who for a trifling remuneration had accepted 
the office, or had it forced upon him in rotation; and 
the guardians of the public peace could not always 
read or write. The last thing such officials wished was 
to ineur the trouble, the danger, or the odium of pur- 
suing or arresting a culprit. Over a considerable 
portion of England, property was less secure than in 
any great European country, excepting only Italy and 
Spain. Commercial travelers were loth to travel after 
dark. One of them, who for twenty years had made 
the round of the southeastern counties from Norfolk 
to Devonshire, states in the year 1838 that, although 
perfect security prevailed within five or six miles of 
the metropolis, it would be imprudent beyond that 
distance to venture out after nightfall; and that if he 
could travel where there were no police with the same 
freedom as he could within the police district, he 
should be able on his rounds to save perhaps five days 
in forty. Property was safe neither on the river, nor 
on the canal, nor upon the turnpike road. Commercial 
houses came forward in numbers to complain that 
whole lines of canal were absolutely unprotected, that 
bales were opened and their boxes and cases broken 
or abstracted. Along different lines of canal receivers 
of stolen goods set up regular establishments, and 
entire families in the neighborhood lived on the receipt 
of the plunder. Silk, wine, spirits, flour, malt, 
groceries of every description disappeared wholesale. 
In the Enfield district, upwards of thirty gentlemen 
in the year 1838, during a period of twelve months, 
had their stables opened and large quantities of prop- 
erty carried away. Footpads lurked in the vicinity 
of the great manufacturing centers of the north; 
robbery with violence, murder itself, went often un- 
punished. Gangs from towns drifted into the country 
for the purposes of crime; the towns, in their turn, 
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suffered from the bad characters who took up their 
residence in the country, with no apparent anxiety to 
avoid the presence of the parish constable. Vagrants 
perambulated the kingdom, living on their wits, and 
even the cottagers’ dwellings were rifled while the 
inmates were working the fields. The farmer who 
kept no private watchman, or who did not live within 
the radius of an association, was liable to lose great 
quantities of agricultural produce. If he lived near a 
town like Leeds, he hesitated before returning home 
after dark from the market or the fair, unless he was 
in the company of friends. The local constable was 
sometimes too stupid, sometimes too busy, often too 
timid, to attend to information given him. It was 
due to the same cause that wreckers at this date 
haunted the dangerous and desolate places on the 
coast. Rural crime, in fact, went unprevented, un- 
detected, unprosecuted. The returns of prosecutions 
and convictions, to which the statesman and the 
philanthropist in our time have recourse as affording 
some clue to the prevalence or absence of crime, told 
absolutely nothing, for they bore no relation at all to 
the good conduct of the locality. Men abstained from 
prosecuting when there was no certainty of redress, 
and the absence of criminal statistics resulted fre- 
quently from the undisturbed immunity of the 
offenders. In two instances toward the beginning of 
the reign, in neighborhoods where crime was remark- 
ably prevalent, her Majesty’s judges were presented 
with white kid gloves at the assizes, as emblematic of 
the purity of the district. 

. ‘In the year 1839, there were upwards of five 
hundred voluntary associations for promoting the 
apprehension and prosecution of felons, for perform- 
ing, in fact, by individuals the first duty of a civilized 
government. Among the rules of some of them were 
rules for mutual insurance by payment of part of the 
loss caused by depredations. In some of the farmers’ 
associations members were bound by their code, in case 
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of horse stealing, to mount and join themselves in 
pursuit of the thief upon an alarm given.’ 


It was in the 1850’s that England found relief. She 
began to amend her laws in the direction of a swift 
trial, a verdict on the real merits of the case without 
resard to technicalities, and a sentence on the facts 
satan would be final, if just. From that time, her 
prisons began to empty. She changed from being the 
most crime-ridden people among the great nations 
to the most crime free. Instead of her people in large 
numbers being evil-doers, she has few. Her prisons 
are emptying. Half of the great English prisons have 
been vacated during the last twelve years, and in a 
great measure for one reason: she has abolished the 
system of technicality which we still retain. 

There is no mystery concerning the means em- 
ployed to accomplish this result. Copies of the 
English statutes which consummated the change are 
to be found in every law library in the United States. 
Underlying these statutes lies a principle which 
furnishes the full explanation, a principle which finds 
little adherence in American courts. The question to 
be solved in every trial is: ‘‘Did the defendant commit 
the crime?’’ To be sure, forms and rules are pre- 
scribed to be followed in seeking an answer, but if any 
of these rules be broken it will make no difference, 
when it appears from all the evidence that the verdict 
of the jury was justified. As stated before, out of the 
last hundred cases decided by the Supreme Court of 
Illinois forty-five were reversed. From talks with 
some of the judges and prosecutors who tried a num- 
ber of these cases, I estimate that, of the forty-five 
persons thus relieved from punishment, forty were in 
fact guilty. Thus we may see the two systems con- 
trasted with their natural consequence. 


CHAPTER XV 
A en ott 


How shall we abolish the technicality? 

Surely, for such an evil-purposed and malignant 
institution, some definite remedy may be found. In- 
deed, that task will prove not at all difficult. The 
trouble will show itself when an attempt is made to 
get that certain remedy framed into law or put into 
practise when recognized. The first and only weapon 
fit for the conflict will be an informed and assured 
public opinion. 

Solon, when asked if he had given his countrymen 
the best laws possible, answered no, but he had given 
them the best laws they were capable of receiving. 
Our laws will remain as we wish them to remain. 

Sir James Bryce in his American Commonwealth 
(page 77) truly says: 


‘“‘Towering over Presidents and State Governors, 
over Congress and State Legislators, over conventions 
and the vast machinery of party, Public Opinion in 
the United States stands as the great source of power, 
the master of servants who tremble before it.’’ 


Let us keep one fact clearly in mind: From the 
beginning, our citizens have relied upon the Bar to 
reform our criminal laws; through all that history we 
lawyers have puttered about in an effort to do so, and 
still no radical reform of criminal law procedure was 
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ever presented to the legislature but that the lawyer 
members emasculated or defeated it. 

The Illinois State Bar Association, a few years 
ago, appointed a committee to investigate the cause of 
the law’s disgraceful delays. They reported, after a 
long investigation, that the lawyers of the country 
prevented legal reform, and that the bar associations 
of the nation suffered from sleeping sickness. Their 
report said in part: 


‘“‘Tt is notorious in this country that the lawyers 
are a most restraining influence upon legislation. The 
bar associations, both local and national, are the bul- 
warks of non-action.. The layman does not under- 
stand it. The subject of law reform is technical and 
the lawyers must deal with it, yet they do nothing, or 
are hopelessly divided.’” 


While the money kings control the nation’s finances, 
the lawyers dominate its political thought. The law- 
yers make all our laws, state and national. They con- 
trol the courts and all the legal procedure. 

De Tocqueville said that the great conservative 
energy of an aristocracy was needed for the safe 
government of any country. In Europe this element 
was furnished by the people who owned the land; in 
America an aristocracy of the mind was supplied by 
the Bar. Justice Brewer understated, rather than 
overstated, the truth when he declared: ‘‘Wipe from 
American history the achievements of the American 
lawyer, and you rob that history of half its glory.”’ 
There was not a definite primal impulse for indepen- 
dence in the colonies which proceeded. from any other 
than a lawyer. It was a lawyer’s hand that wrote the 
Declaration of Independence. Lawyers carved and 
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lifted stone on stone that immortal and incomparable 
fabric, the Constitution of the United States. 

I have served as judge on the Bench through thirty 
years and have thousands of times seen lawyers work- 
ing under the severest pressure of temptation, but in 
all that time, so far as I have been able to discover, 
no lawyer has ever in my court told a deliberate lie. 
No other calling is so generally or so profoundly 
trusted. Notwithstanding the lawyer’s hourly tempta- 
tions to dishonesty, no other profession remains so 
faithful to its constant trust. However, the reproach 
so often repeated flows ancient as the currents of the 
oldest rivers. Of old was it spoken: ‘‘Woe to you, 
lawyers, for ye load men with grievous burdens to be 
borne, and. ye, yourselves, touch not the burden with 
one of your fingers.’’ 

Professor McDougall says that laws and lawyers 
are always one or two generations behind public 
opinion. ‘‘The most progressive body of laws,’’ he 
says, ‘‘embodies the public opinion of the past genera- 
tions, rather than that of the generation living at the 
time.’’ 

That the general citizenry of the country must come 
to understand this problem and themselves supply the 
force for its solution is the first great duty necessary 
to be realized. 

In 1623 a royal proclamation was issued which 
forbade electing lawyers to Parliament, and Prynne 
says the exclusion of lawyers shortened the parlia- 
mentary session, facilitated the dispatch of business, 
and had the effect of restoring laws to their primitive 
Saxon simplicity, making them more like God’s ten 
commandments. 

From 1802 on through the next fifty years, the 
press of England carried forward a persistent struggle 
for law reforms; through fifty years the Bench and 
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Bar of England, aided by their legal magazines and 
journals, fought these needed changes. Practically 
all the lawyers of Great Britain, as well as the House 
of Lords, united to oppose the proposed reforms. 

When, in 1851, Lord Denman began England’s 
great work of amending the criminal rules of pro- 
cedure, twelve of the fifteen judges of England and 
Wales wrote indignant letters protesting against any 
abridgment of their power over life and death. 

The greatest blow against the established system 
was finally struck, not by a publicist or statesman, but 
by a novelist. He made the injustice of the law his 
constant theme, and waved it like a flag. Charles 
Dickens’ great work, Bleak House, published in 1853, 
performed a service for the advancement of legal re- 
form in England which no mere printed piles of figures 
or philosophical argument could effect. He awakened 
through all apathetic, conservative England a sudden 
quickened pity for the countless victims of a cruel and 
senseless system; he clothed the evils of the courts in 
flesh and blood; made them walk through the lighted 
streets and speak and wreak their evil in the un- 
shadowed open. Thus he enraged the people of Eng- 
land, first against the Court of Chancery, and then, as 
a A reaction, against the whole absurd legal sys- 
tem—civil and criminal. 

Some great lawyers and judges fought for simpli- 
fied court procedure in the vanguard, but their efforts 
would have been beaten down by their brethren of the 
profession, had it not been for an aroused and angry 
public opinion. 

But up to this hour the British place no reliance 
upon the legal profession for participation in law re- 
forms. In 1909 Parliament appointed a committee 
of ten to investigate the need for further changes in 
the law. Only one of the committee was a lawyer. In 
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1913 a royal commission of eleven persons was ap- 
pointed to investigate the delays in litigation. In that 
commission sat a judge, a lawyer, a bachelor of laws, 
and eight laymen. During the debate in the House 
of Commons which followed the reading of their re- 
port, it was strongly objected that no lawyers should 
have been allowed to sit in that commission. It was 
complained the commission ought to have taken the 
lawyers as witnesses, but to make them judges of the 
causes and remedies for delay in the courts was 
ridiculous. 

The British people still remember that every ef- 
fort in their Parliament made to simplify the laws was 
fiercely combatted by the profession of the law with 
the claim that the technical obstacles to justice were 
originated and existed for the protection of innocence. 
The American legislator, through all our history, 
has met and frustrated every attempt properly to 
reform our criminal procedure, with just this same 
mistaken claim. 

In 1821, the French Government sent a distin- 
guished lawyer, Monsieur Cottu, to England, to study 
their criminal system. He reported that the English 
penal law was written in letters of blood, that nearly 
every offense presumed the death of the offender. Con- 
sequently there had arisen a ‘‘humane conspiracy”’ 
between judges, lawyers, juries, rules of practise and 
procedure to defeat the law and to acquit the prisoner. 
It is of first importance to realize that the account 
given to their origin by Monsieur Cottu is absolutely 
sustained by any historical investigation. These 
technicalities were merely the artifices of mercy de- 
veloped not to protect innocence but to shield guilt 
from the unjustifiable savagery of the common law. 
As before pointed out, when the reason for their 
creation disappeared in the land of their invention 
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they were discarded, but only after a hard struggle 
waged on their behalf by the Bar and Bench of ange 
land. The existence of that ‘‘humane conspiracy’? 
never found the slightest justification in America. 
Our penalties were never severe nor our forms of trial 
unfavorable to the prisoner. Nevertheless, we trans- 
planted and still retain that ‘‘humane conspiracy.’’ 
Our forms of trial intended to defeat the law and to 
acquit the prisoner remain to-day much as_ they 
existed across the water one hundred years ago. 

We may put our hands on several converging 
reasons accounting for the want of respect for the law 
in the United States, but the most potent of them all 
is furnished by the worn out, inefficient and cumber- 
some methods employed by the Criminal Courts, which 
continue as the instruments of that discredited sys- 
tem. Slowly and almost imperceptibly, from time to 
time, here and there, the force of public opinion com- 
pels a modification of the old rules, but the con- 
servatism of the lawyers in the legislatures, of the 
lawyers on the Bench and of the lawyers at the Bar 
upholds the old system in spite of all attacks. The 
chief responsibility for the maintenance of that 
‘“‘humane conspiracy’? must rest upon the courts of 
review. Our upper courts, following an urge every- 
where present in human nature and exhibited always 
by a desire to increase one’s authority, have contin- 
ually edged themselves further and further athwart 
the administration of justice until the boundaries of 
their function have become obliterated. More and 
more they are coming to deserve the rebukes of the 
late great Justice Miller and of Justice Harlan, who 
each charged that, without right, the courts were often 
nullifying the will of the people as expressed in their 
legislatures. 

Long ago the people of New York by their legisla- 
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tures sought to cure this reign of technicality by pro- 
viding that ‘‘after hearing the Appeal, the Court must 
give judgment without regard to technical errors or 
defects, or to exceptions which do not affect the sub- 
stantial rights of the parties.’’ No language could be 
plainer, no intention could by any words be made more 
clearly manifest. But in the case of People vs. 
Corey, 148 N. Y. 494, following its previous decisions, 
the highest court of New York deliberately nullified 
that statute by practically holding that any technical 
error in receiving or rejecting evidence necessitates a 
new trial. The court got around the law by saying 
that the statute was in effect little more than a codifi- 
cation of the old rule; if the higher court could see 
that by no possibility the error could have hurt the 
defendant then the judgment would stand; but error 
once shown is presumed to have been prejudicial. 
One statute of eighteen words would mend the 
whole evil: ‘‘All laws and rules of courts concerning 
forms, practise and procedure shall be directory only, 
and not mandatory.’’ Such a law means that a change 
in the whole system is unnecessary. Follow in every 
case the present practise, forms and procedures; but 
should they effect an injustice, then disregard the 
forms and hold up the justice. That is the theory 
followed by the courts of nearly all other civilized 
nations. It means, further, that precedents possess 
value as guides rather than as fixed laws; that no 
judge or jury has a right to sit in any case except to 
do justice in that case, and need not pay so much 
regard to some other case decided maybe one hundred 
fifty years ago and now cited as a precedent. It 
commands that the facts need not be contorted and 
twisted into an iron mold of the law, but that the 
forms of law shall be elastic to fit the facts. It pro- 
claims that the method and manner for obtaining jus- 
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tice is of secondary importance. When a prescribed 
method promises injustice the method may be in that 
instance disregarded. The first purpose of a judicial 
proceeding must be to establish right, and not to main- 
tain a form. 

We do not need much new law to abolish the 
technicality. Lawyers who have not given thought to 
the subject and layman generally will be surprised to 
learn on investigation how much hidden and unused 
power resides in the courts by which without any 
further legislation at all the plague of technicality 
may be mitigated. Every trial judge has the power 
inherent in his office to administer actual justice with- 
out regard to any technicality which may arise in the 
case. Special statutes in many states require the Court 
of Appeals so to decide cases. It is the Appellate 
Courts themselves that have modified these statutes to 
mean that, when any serious technical error appears 
in the record, the court must presume that the defen- 
dant did not receive a fair trial. The courts should 
reinterpret the statutes in accordance with their mani- 
fest intention. The dead hands of old and forgotten 
English judges are to-day from Maine to California 
freeing guilty men in the United States. The iron 
bands of reasonless precedents bind our higher courts 
and through them the trial tribunals. The hour has 
arrived for American courts out of their own strength 
to free themselves from senseless traditions which 
never had any other purpose than to furnish loop- 
holes for the escape of guilt. There can be no stare 
decisis for crime. The burglar can claim no vested 
interest in any rule protecting him from the just penal- 
ties for his offense. 

Every high court in Great Britain, as well as the 
Supreme Court of the United States and the Supreme 
Court of nearly every state in the Union, has repeat- 
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edly exercised its prerogative to overturn a law and 
to substitute a new law in place of the old by overrul- 
ing its former decisions and by refusing to follow 
deeply rooted precedents. The thing has happened 
literally more than a thousand times, so that there can 
be no question at all as to the right and power of a 
court of review to set aside, change or modify any 
technical rule of law when that law works injustice. 
The case of Adkins convicted of murder as decided by 
the Supreme Court of Missouri in 1920 shows how 
strong is the power in every court to crush technicali- 
ties and hand out clear justice in spite of old prece- 
dents, if only it wishes to do so.’ 

I wish to emphasize as often as I can the fact that 
public opinion in this country not only controls the 
actions of legislatures, but also makes or modifies the 
final decisions of the courts. No court in this country 
to-day would repeat that Missouri decision, in the 
Campbell case where the court set the defendant free 
because the article ‘‘the’’ was left out of the last line 
of the indictment; fifty years ago many of them would 
have followed it. They say that public reproach 
hastened the death of the judge who wrote the deci- 
sion, yet the opinion was founded upon and exactly fol- 
lowed three other decisions of the state, and was 
followed afterward in two other cases in that court. 
All these rested upon the decisions of the highest 
courts of two other states. Lately the same question 
arose again in Missouri. An indictment against one 
Adkins left out the article ‘‘the’’ in the same fatal 
spot, and the case was taken upon appeal. Now, how- 
ever, the Supreme Court awoke the ancient and always 
existent power inherent in every court. It specifically 
overruled six of its own former decisions and decided 
the omission of the article ‘‘the’’ to be immaterial. 


18tate vs. Adkins, 284 Mo. 680. 
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No better evidence of the existence of this inherent 
authority and no clearer illustration of its beneficent 
use have been shown in the last few years than in the 
case of a man named Swarens,’ who recently appealed 
to the Supreme Court of Missouri from a conviction 
of stealing. The Supreme Court in that case with one 
sweep of the pen changed the law concerning the 
weight to be given to the evidence of the possession of 
goods recently stolen, though, by doing so, it over- 
turned its own ancient decisions and established a law 
contrary to that of most other states. The court flung 
into the ash-heap an old, inflexible rule and put in its 
place a standard of axiomatic common sense. It said: 
‘“‘The apology for the number of citations is that the 
error in question has become so thoroughly imbedded 
in our jurisprudence that the temptation to use all fit 
material at hand in an effort to blast it out is too 
great to be resisted.”’ 

The Supreme Court of Maine not long ago de- 
clared in the Littlefield case: 


‘‘The time has come when mere refinement of 
pleading should not be invoked as a subterfuge for 
the escape of manifest violators of the criminal law. 
An indictment should not be quashed because it does 
not happen to be couched in that technical language 
and form required by the courts in pleadings, when 
the law required the infliction of the death penalty for 
stealing a sheep or imprisonment for life for what 
now may be called a misdemeanor.’’ 


If the time has come when mere refinement of plead- 
ing may not be invoked as a subterfuge for the escape 
of manifest violators of the criminal law, has not also 
the time arrived when refinement of law concerning 
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forms, procedure, practise and rules of evidence should 
not be invoked as subterfuges ‘‘for the escape of 
manifest violators of the criminal law.’’ 

Let us hope this trumpet call of the Maine Court 
may sound a reveille, though the slumber it strives to 
break lies wide and profound. 

The three or four hundred men who compose the 
appellate tribunals of our country, if taken collec- 
tively, would present a most remarkable body. It is 
likely that it would prove impossible to congregate 
another body of like number in the world that would 
be its equal for learning, character and wisdom. Yet 
fearless of the offense which must follow the charge, 
it is our solemn duty to make known one unchanging 
baneful circumstance of their office: The American 
courts of review, reflecting as they must the temper 
of the great body of the American Bar, tower above 
the trials of criminal cases as impregnable citadels of 
technicality. 

The need of the judicial crisis, in which our country 
finds itself, calls not more insistently for change of 
law than it does for change of attitude on the part of 
the judges who administer the law. The country 
needs not new laws so much as it requires in our 
courts a new turn of mind, new purposes and quick- 
ened ideals. That great weight should be accorded 
precedent is necessary to the maintenance of our 
judicial system. But we are mere slaves to formalism 
when we follow rules that have outworn their age or 
defeat their purpose. True, the actual rights of one 
accused should be religiously regarded, nevertheless 
the effort of criminal procedure should not be directed 
to that end alone, but as well should purpose the pro- 
tection of life and property by maintaining the 
majesty of our country’s laws. An innocent man 
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never yet needed a frivolous technicality for his 
defense. 

The characteristics of crime and criminals in the 
United States, as before pointed out, are altogether 
different from what they were fifty years ago. Our 
procedural law is required to meet not only a new kind 
of criminal but also one with entirely different meth- 
ods, novel tactics and closely organized confederates 
for both attack and defense. Beneath the blows of 
these strange and malign enemies of society, our ad- 
ministration of the law grows weaker day by day and 
the felonious army increases in number and in achieve- 
ment. The courts of the country as well as our 
legislatures must recognize a heavy obligation to take 
up the neglected task of looking out for the protection 
of the law-abiding citizens. A happy improvement 
through the mere exercise of judicial power can not 
fail to arrive when our courts and legislatures, awak- 
ening to the realization of these changed conditions, 
take up their new work with the wisdom and courage 
of an emancipated, expanding vision. 

The time has arrived to put into effect the prin- 
ciple that no judge and jury has warrant to engage in 
any trial except to enforce the concrete right involved 
in that particular case. Precedents, forms of practise, 
pleading and procedure do have in themselves no 
essential value. If precedent or form interfere with 
the actual truth of the matter, it becomes the obliga- 
tion of the court to destroy the form or the precedent 
and by the mere exercise of judicial power to estab- 
lish justice, unless positively forbidden by statute. 
Let us hope that the tenderness of technicality which 
has so long encouraged and shielded the criminal is 
about to meet the awakening anger of an endangered 
public; that the gentleness of consideration and the 
importance of safeguard heretofore extended to mur- 
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derers, robbers and ravishers by some of our courts 
of review may be spread out to include the rights of 
our law-abiding citizens to protection of their lives, 
liberty and property. 


CHAPTER XVI 
THE JUDGE AND THE JURY 


To an unrecognized but certain degree American 
want of sympathy with the law is inherited. During 
fifty years before the Declaration of Independence, 
the colonists stood in constant antagonism to the 
courts and judges. The judges were appointed by the 
Crown. They endeavored to administer the law in 
the interests of the mother country and held little 
sympathy with their fellow citizens. As the crisis 
which culminated in revolution grew more acute, the 
feeling between British officials and the people became 
more tense. 

It was Samuel Adams who first promulgated the 
doctrine that juries need not follow the instructions 
of the judge. He claimed—and his views became 
widely adopted—that the jurors in criminal cases 
should be the judges of the law as well as of the facts. 
Then it was that active participation by the judge in 
a criminal trial was first put into disfavor. The com- 
mon-law practise changed. The instructions of the 
court became no longer binding. The patriots put on 
trial for political offenses had their cases decided quite 
independently of the instructions or comments of the 
presiding magistrates. But while the reasons for 
these restrictions on the power of the presiding judge 
disappeared when the nation achieved its indepen- 
dence, yet in most of our state courts these restrictions 
still obtain. By giving to jurors the right to disregard 
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the instructions of the judge, much of the power to 
control verdicts was transferred to the lawyer. The 
law which takes from the judge the duty to lend his 
learning and experience to the solution of the issues 
involved adds to the opportunity of the advocate. On 
through our history the lawyers in the legislature have 
controlled the lawmaking of the nation and so from 
revolutionary days to this day the lawyers in the 
legislature have never been willing to relinquish that 
power wherever it has been embedded in the statutes. 

Before the federal courts became suffocated with 
prosecutions under the Volstead Act, their character, 
for the proper administration of justice, stood im- 
measurably above that of the state courts. In the 
former, the judge might exercise his wisdom and ex- 
perience as well as his learning in pointing out to the 
jury the relevancy and effect of the testimony. In 
the state courts, the jury must depend upon the hired 
advocates on either side for this help. 

Not long ago, in one of our Middle Western States, 
a judge, lulled by the buzz-saw drawl of a monotonous 
cross-examination, fell asleep on the Bench. Through 
fifteen or twenty minutes the questions of the lawyer 
and the answers of the witnesses were staccatoed by 
the trumpetings of the judge. Presently His Honor 
aroused himself into an effort to appear as if nothing 
had happened. 

On that account, the beaten party asked the 
Supreme Court to send back the case for another trial. 
He argued that a litigant was entitled to the presence 
of the presiding justice all through the trial and that 
such presiding justice could not be said to be present 
when his mind rode on clouds to happy dreamland. . 
He explained that he and his client were not to blame 
for not waking His Honor in that His Honor was 
of a disposition which made him dangerous when 
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‘woke up.’? But the upper court answered, ‘‘No.’’ It 
said that no harm seemed to have resulted from His 
Honor’s slumbers. By inference it seems to follow 
that it is not necessary for a judge to know all the 
facts in a case tried before him, and this inference fits 
in snugly with the general theory as to the functions 
of a judge in the trial of a case in most of the state 
courts. Moreover, as it was pointed out, if that same 
judge had awakened to take an active interest in the 
case, had thought a witness might be lying and had 
asked a half dozen questions which developed whether 
the witness was telling the truth or committing per- 
jury, the Supreme Court would have reversed the 
judgment. The presiding judge in forty states must 
keep his hands off the facts. The lawyers will settle 
that part of the battle between them, and the smarter 
the lawyer the more clearly are the facts brought out 
on his side of the case. 

It was a delight to hear the late Lord Chief Justice 
Alverson instruct a jury. First of all, he explained 
so simply that a child might understand what we 
lawyers called the ‘‘issue.’’ That is, he brought to 
meet each other the main facts about which the law- 
suit arose and explained clearly the cause for the 
quarrel. Around these points of difference, he 
marshaled the facts in evidence, taking up and expos- 
ing each fact, so that one could see under it and around 
it. He gave his opinion as to the weight of the 
evidence, but warned the jury that they were not 
bound by his opinions on the facts, and that he would 
loyally stand by their verdict if they disagreed with 
him. Then, above the facts, he lifted the law as one 
might lift a lamp. Any one could understand him. 
His language and illustrations were for a schoolroom 
of children. 

The jury system is of inestimable value. No one 
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ever advocates its abolition in the jurisdictions where 
the judge takes part in the trial. It is better to have 
the judgment of twelve disinterested, unprejudiced 
and unsympathetic men on a question of fact, than the 
opinion of any single individual, no matter how wise 
he may be. No two men view life from the same angle. 
The experience of the laborer varies from that of the 
merchant. Great dangers of error arise from an im- 
proper influence of the emotions, either of prejudice 
or sympathy, and from a misconstruction of the law. 

In the countries where the law permits a defendant 
to waive a jury and have his ease tried by a judge, the 
accused chooses the judge as often as he chooses the 
jury. <A certain amount of latent coercion seems 
probable in this choice of one instead of many. An 
unexpressed hope that by the subtle compliment the 
magistrate may be lenient, an unspoken fear that if 
the jury find him guilty after the delay, expense and 
trouble of a trial the sentence of the judge may fall 
heavier on his head, these things may influence the 
defendant in surrendering his right to trial by jury. 
Certain it is that a law which thus permits a trial 
without a jury may save trouble, delay and expense, 
but every trouble, delay and expense necessary to a 
free, fair and impartial hearing, when life or liberty 
is at stake, is time, trouble and money wisely spent. 

The Canadian record for 1924 is of interest and 
value. In that year, of the cases which might be left 
to a jury, only 1,115 were so heard, and in these there 
resulted 607 convictions and 508 acquittals. Out of 
the 3,408 cases in which a jury was waived for trial 
by a judge, there resulted 2,356 convictions and 1,052 
acquittals. 

An experiment made in my court demonstrated 
clearly the value of the jury in criminal cases when 
properly instructed. 
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‘One can not expect a brickmason or banker to come 
into the jury box and there without mistake transact 
matters entirely foreign to his daily habit, especially 
when clever men well used to the trade exert their 
best ability to mislead him. 

Last year, in view of this situation, I adopted an 
expedient. On the first morning the jurors were to 
serve and before any case was called, all the members 
of the panel were called forward and seated within 
the Bar. Then for an hour and a half or two hours, 
without reference to any particular case, after a warn- 
ing that what was to be told them was not binding, 
but only advisory, and was to be disregarded in any 
trial where instructions to the contrary were given, I 
talked about their function and its responsibility to 
the state and to the accused. I repeated the stock 
instructions, which they probably would receive, and, 
explaining their purpose, illustrated them by ex- 
amples. In a general way the practise and procedure 
of the court was made clear, as well as the use of the 
different rules of evidence. 

Most lawyers and judges contend that my action 
in this regard was without any authority of law and 
irregular. There are two sides to that question. If 
there is no law for it, there is no law against it. At 
any rate the result was that from September 1, 1925, 
till September 1, 1926, out of nearly one hundred 
verdicts, the juries in my courtroom rendered only 
three which I myself would not have given. Concern- 
ing one of those three, I question more and more my 
own judgment as time goes on. 

Last winter I tried another experiment with a jury. 
Its success astounded every one who knew of it. An 
American flag on its staff hangs over the Bench in my 
courtroom. I keep it there because sometimes when 
one is tired and discouraged, to turn and look at its 
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beauty and glory rests one’s eyes and cheers one’s 
heart. Well, a case was just finished before another 
judge in the same building. It took more than forty 
days to get a jury, and to get that jury had cost the 
taxpayers more than thirty-five thousand dollars. 
Just eight hundred eighty-seven citizens, men gener- 
ally regarded as responsible, had gone into that jury 
box, of whom eight hundred thirty-five had disqualified 
themselves by their answers. It would not be unfair 
to estimate that seven hundred seventy-five of these 
committed perjury to escape a high patriotic service. 
In another case before another judge nearly five hun- 
dred citizens had a short time before disqualified them- 
selves in the same way. 

A criminal case which had attracted national atten- 
tion appeared on my call for the coming Monday 
morning. The court attachés prophesied that a jury 
could not be chosen in less than three weeks. The 
Friday afternoon before the case was to be called, I 
summoned all the jurors from all the other courtrooms 
into my own and informed them that this trial would 
commence Monday and that any twelve of them might 
be selected to hear the case. I told them from the 
Bench that the twelve selected would be kept living 
in a hotel away from their business and their families 
for maybe weeks. I called their attention to the fact 
that in order to escape a little service eight hundred 
thirty-five men in one courtroom, and four hundred 
sixty in another, had disqualified themselves by their 
answers and pointed out how they might do the like 
if they wished. I even suggested the Hautiealan kind 
of answer to the lawyer’s questions which would dis- 
qualify them. 

Then I added: ‘‘However, gentlemen, before you 
give these replies, I wish to remind you that a few 
years ago seventy-seven thousand young men with 
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families and friends who loved them, and affairs which 
needed them, took up the flag you see bending above 
us and at the call of their state and country carried it 
across dangerous seas; laughing, they bore it through 
whirlwinds of shot and shell up to the blazing mouth 
of the cannon. They dyed its folds a deeper crimson 
with their young heart’s blood and with their expiring 
souls lent a new and tender splendor to the eternal 
glory of its stars. They will never come back. They 
answered their country’s call, and for reward they 
sleep under little white crosses in foreign graves. At 
the time they went away, the public prints told of two 
young men who went out into the park and to escape 
that service each shot off one of his fingers. 

‘‘Now, gentlemen, you can come into court Monday 
morning and mutilate your souls, just as those two 
contemptible cowards mutilated their bodies. No one 
will know it, it will lie with you, your country and your 
God. But if you are worthy of your citizenship and 
of the memory of its martyrs, you will gather under 
the shadow of that flag Monday morning and do your 
duty.’’ 

Strange as it may seem that homely little talk 
awoke the sleeping giant. An unheard-of miracle fol- 
lowed. Monday morning these jurors came thronging 
into my courtroom, nearly every one of them carrying 
a little package or valise containing his comb, brush, 
shaving utensils and night clothes, determined to see 
the case out. It did not take three weeks to get a jury. 
It took just one hour and a half. Not a man side- 
stepped. The giant in every bosom started to his feet 
and answered every question like aman. It took three 
days to try that case, instead of a month. We must 
not despair of our country. The giant in our soul is 
not dead, he is only sleeping and not so heavily < hee 
Kven now he tosses in uneasy dreams. 5 


THE JUDGE AND THE JURY 2138 


It should be the function of the judge to guard the 
jury against improper influence and to let the law 
shine clearly into the darkest corners. Then, too, he 
should be permitted to drag out the facts which have 
been left obscured or misunderstood. If he suspect 
that a lie is worming its way into the verdict, he should 
extract and expose it. In other words, the judge 
should not be an automaton, merely nodding yes or no 
in the trial, but an actual force concerned not that one 
side or the other may win but that truth shall prevail; 
a person of impartial power, adding his experience of 
fact to the experience of the jurors and joining his 
skill to that of counsel in bringing out the naked truth. 

This was the office of a judge at common lavw;; it is 
his function in the federal courts and in a few states 
where, until lately, the administration of justice shone 
brightly. We shall make no greater step toward an 
ideal administration of justice than to give the power 
to conduct a trial to the judge who presides, and to 
place the responsibility of the trial on his shoulders. 

‘ Under the system which prevails in most of our 
state courts, the conduct of a criminal trial is trans- 
ferred by force of statute from the hands of an ex- 
perienced, impartial magistrate to the eager partisan- 
ship of the hired lawyers. It transforms the sworn 
judge into a mere ringside referee who must regard 
himself as without care whether the wrong or the 
right party wins, so long as the champions fight ac- 
cording to the rules of the roped arena. 

’ This system does not concern itself so much with 
whether the victory shall rest with the just cause, but 
rather that success shall fall to the smarter lawyer. 

* Through a criminal trial, the judge must be 
present, but he shall not participate, no matter how 
sorely justice may need his assistance. He may 
recognize falsehood cunningly disguised passing for 
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truth, but he dare not lift a warning finger; every day 
at his side some honest witness, struggling to publish 
the truth, writhes confused, embarrassed and badgered 
into appearance of falsehood, yet the judge must stop 
his ears and let the disaster wear itself to the 
untoward finish. Clean character may be successfully 
aspersed, a good reputation mendaciously assailed, 
false charges against innocent and remediless wit- 
nesses may be broadcasted from his courtroom, but 
the judge is forbidden to expose the mendacity. When 
by subtle, clever and compelling appeals, racial, relig- 
ious or other passions, prejudices and sympathies are 
set on fire, he is commanded to turn his face away so 
that even his manner shall not betray his discontent. 
In other words, the judge may see all the instruments 
of fair play changed into weapons of oppression and 
although he has the power, he has not the right to 
interfere. ; 

If we desire an improvement of criminal justice 
in America through the exercise of judicial power, the 
first step in bringing this about must be to abolish this 
grotesque travesty on civilized legal procedure and 
leave restored to the sworn representative of im- 
partial justice his ancient authority to participate 
actually in the trial. The most striking difference be- 
tween the trial of a criminal case, in an English court 
and one in an American court, arises from the parts 
played by the judge. In an American court, the 
lawyers conduct the trial; in an English court, in the 
words of Sir John Simon, they ‘‘assist the judge in 
the trial.’’ An English judge feels it to be his first 
duty to see that actual justice prevails, to promote 
fair play, to expose tricks and to frustrate falsehood. 
He examines witnesses at length to get out the facts 
and in his instructions endeavors to make the jury 
understand the relations of facts to one another and 
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to the law. He conducts the inquiry past all shams 
straight to the heart of the question: Is the defendant 
innocent or guilty? Who will maintain that with such 
a system the mere exercise of judicial power is not of 
incalculable benefit to the administration of justice? 
Yet an attempt to substitute such a system for our 
own pathetic policy would awaken the antagonism of 
almost every lawyer in any American legislature. 

Mr. Justice Hand of the United States District 
Court of New York reached far toward the sore heart 
of the problem when he said: 


“The fundamental trouble I believe to be in the belief 
that liberty and property must be protected by an 
over-complicated formalism, that legal mechanism can 
be successfully substituted for the competent and re- 
sponsible judge. I believe the inevitable result of that 
attitude will be a cumbersome, slow, uncertain and 
irksome enforcement of the law. We shall have no 
substantial improvement while the responsibility for 
the result is laid directly to the judge of first instance, 
and while with that responsibility, he is not given the 
power more unconditionally to control the result. 
There is in my judgment no substitute for capable 
trial judges with large powers.”’ 


The restoration to the judiciary of the country of 
their original authority over the trial of cases would, 
in my judgment, accomplish more in raising the 
dignity of the American bench to its old-time prestige, 
and in establishing a surer, firmer administration of 
the criminal laws, than any other legislation possible. 

' There exists to-day not the slightest reason for the 
continuance of the rule which makes a jury judges of 
the law as well as of the facts. No stronger condemna- 
tion of its pernicious absurdity can be stated than is 
found in the decision of the courts themselves. The 
Supreme Court of Illinois said: 
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‘‘No honest and intelligent jury would, upon re- 
flection, say that by their study and experience they 
were better qualified to judge of the law than the 
court, and certainly if they must be ‘convinced on a 
deep and confident conviction that the court is wrong 
and they are right,’ they would never hesitate to fol- 
low the law as given by the court, and the statute 
is therefore rendered meaningless. The legislature 
should have repealed it long ago.’” 


The Supreme Court of Maine decided: 


‘‘Our conclusion is that such a doctrine can not be 
maintained; that it is contrary to the fundamental 
maxims of the common law, contrary to the uniform 
practise of the highest courts of judicature in Great 
Britain, where our jury system originated and 
matured; is contrary to a vast preponderance of judi- 
cial authority in this country; contrary to the spirit 
and meaning of the Constitution of the United States 
and of this State; contrary to a fair interpretation of 
our legislative enactment, authorizing the reservation 
of questions of law for the decision of the law court, 
and the allowance of exceptions; contrary to reason and 
fitness, in withdrawing the interpretation of the laws 
from those who make it the business and the study of 
their lives to understand them, and committing it to a 
class of men who, being drawn from nonprofessional 
life for occasional and temporary service only, possess 
no such qualifications, and whose decisions would be 
certain to be conflicting in all doubtful cases, and 
would therefore lead to endless confusion and per- 
petual uncertainty.’” 


Justice Baldwin of the United States Supreme 
Court said: 


1Juretich vs. People, 223 Ill, 484. 
28tate vs. Wright, 53 Maine 328. 
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“‘Tf juries once exercise this power we are without 
a Constitution or laws. One jury has the same power 
as another. You can not bind those who may take 
your places. What you may declare constitutional 
to-day, another may declare unconstitutional to- 
morrow. We shall cease to have a government of law, 
when what is the law depends on the arbitrary and 
fluctuating opinions of judges and jurors, instead of 
the standard of the Constitution, expounded by the 
tribunal to which has been referred all cases arising 
under the Constitution, laws, and treaties of the 
United States.’” 


So Justice Story said: 


“Tf the jury were at liberty to settle the law for 
themselves, the effect would be not only that the law 
itself could be most uncertain, from the different views 
which different juries might take of it, but in case of 
error there would be no remedy or redress by the 
injured party; for the court would not have any right 
to review the law as it had been settled by the jury. 
Every person accused as a criminal has a right to be 
tried according to the law of the land, the fixed law 
of the land, and not by the law as a jury may under- 
stand it, or choose, from wantonness or ignorance, or 
accidental mistake, to interpret it.’” 


Justice Harlan, in one of the most learned opinions 
ever written by that great jurist, declared: 


‘Indeed, if a jury may rightfully disregard the 
direction of the court in matter of law, and determine 
for themselves what the law is in the particular case 
before them, it is difficult to perceive any legal ground 
on which a verdict of conviction can be set aside by 


1United States vs. Shive, 1 Baldw. (U. 8.) 510. 
2United States vs. Battiste, 2 Sumn. (U. 8.) 240. 
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the court as being against law. If it be the function 
of the jury to decide the law as well as the facts—if the 
function of the court be only advisory as to the law— 
why should the court interfere for the protection of 
the accused against what it deems an error of the 
jury in matter of law?’” 


The absurdities and abuses that have resulted from 
this statute are simply intolerable. If the jurors are 
the judges of the law, then, of course, counsel are 
entitled to question them as to the law before accept- 
ing them. This opens the way for shrewd counsel by 
innumerable questions to coach the jurors and to take 
their minds away from the facts which they can under- 
stand, to legal points which they can not understand. 
Another result is that often weeks, at times even 
months, are unnecessarily spent in obtaining juries 
in criminal cases. 

The courts have held that inasmuch as the statute 
made the jurors the judges of the law, counsel had the 
right to argue legal questions to the jury. The result 
has been that counsel go before the jury and tell them 
that they are not bound to follow the instructions of 
the court and then proceed to argue law and to read 
from the decisions of the various courts. With great 
ingenuity, they select passages which appear to sus- 
tain their position, the only purpose of which is to 
confuse and deceive the jurors whose verdicts repre- 
sent only the extent to which counsel have been able 
to deceive them. Delays, miscarriages of justice and 
the demoralization of our criminal procedure have re- 
sulted from this rule of law. 

Deplorable as has been its effect, we shall find, 
when we begin house-cleaning, this cobwebby corner 
the hardest of all to sweep out. The lawyer in the 


iSparf vs. United States, 156 U. 9. 51. 
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legislature, who defends criminals, has found in it an 
armory. He will not wish to let his sharpest sword 
be taken from him. The Bar Association will favor 
an abolition of the law, but that association will not 
have enough influence in itself to effect its repeal. The 
members of the legislature will listen most to the 
people who elect legislators. No radical reform of 
the criminal law is possible in any state of this Union, 
until the public generally, through all their regular 
social organizations, concentrate their influence on 
wiping out that lack of respect for law, which makes 
the only disgrace that stains the luster of the American 
flag. 


CHAPTER XVII 


THE CRIMINAL’S ACCOMPLICES 


Every rattlesnake shelters in his den a bat and an 
owl. The lair of every professional criminal feeds 
and shelters a shady lawyer and a crooked bail bonds- 
man. There exists a close alliance between the crim- 
inal lawyer and the professional bondsman, which 
often goes into an agreement to share proceeds. ‘‘A 
good thief in jail is no good at all,’’ lamented a prom- 
inent member of the criminal Bar. A thief in jail is 
no good to the lawyer, to the bondsman, to the receiver 
of stolen goods, to the dope-seller, or to any one of a 
dozen vultures, who take his booty and keep him 
always in sore need. 

An habitual criminal out on bond is a desperate and 
dangerous man. He must have money at once for the 
vultures or go back to jail. No one who sees him 
come down the steps of the police station, after his 
release on bond, doubts in the least his dark purpose 
and dangerous destination. 

Of the 3,849 persons indicted by the Grand Jury 
of Cook County in 1925, 2,749 were released on bond. 
Of course, about twenty per cent. of those indicted 
were never arrested, so that nearly 400 indicted for 
serious crimes failed to furnish bonds. Those who 
remained in jail were for the most part friendless 
negroes and down-and-out foreigners. Of those re- 
leased 508 forfeited their bonds, 110 had the forfeiture 
set aside by paying a nominal sum or costs, 226 had 
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the forfeiture set aside without paying any costs at 
all. Altogether 336 of the 508 forfeitures were set 
aside. Many of these forfeitures were merely tricks 
to force a continuance. Of the 172 forfeitures of bonds 
not set aside, not more than a dozen were actually 
enforced. To a greater or lesser extent, these figures 
picture a general situation over the United States. 

It will be demonstrated in the end that the greater 
benefit derived from the Baumes Law, passed in 1926 
by the New York Legislature, will result from the 
restrictions in the bail abuse rather than from an 
increased severity of sentence. It may be remarked, 
in passing, that the Baumes Law produced migther 
illuminating result. Its reaction portrayed the value 
of an aroused public antagonism to the criminal. 
Crime is a coward. Besides New York City, in sev- 
eral of the larger cities last year there ensued a wide- 
spread public agitation concerning the criminal 
situation. Commissions of leading citizens were ap- 
pointed to suggest amendments to the criminal law 
and to devise means for the suppression of crime. 
The press devoted large notice to the matter. While 
little was accomplished in the legislatures the effect 
on criminal prosecution was marked by increased con- 
victions and heavier sentences. In each of those 
states the crime rate diminished materially. Not only 
the criminal grew afraid but the criminal bondsman 
and his lawyer turned wary. 

It is no business of the bailor how many crimes his 
charge is going to commit when released. And the 
same is true of the crooked lawyer. The lawyer whose 
sole business consists in defending criminals loses his 
prejudice against crime and takes on a latent hostility 
to the law. This is true because the man whose busi- 
ness it is to defend any sort of crime that comes to his 
office can not help turning soon into a criminal himself. 
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Almost immediately he becomes a receiver of stolen 
goods, because his fee is nothing more or less than a 
share of the dirty booty. 

From day to day we see these men drifting safe, 
unashamed and brazen into the courtrooms, some of 
them robed like Solomon. Every stitch of their finery 
in effect is stolen property, some of it blood-stained. 
The prisoner, who sits waiting for them at the trial 
table, actually used the jimmy, but is not one whit 
more guilty morally than the sworn officer of the court, 
who comes, his pockets bulging with tricks to effect a 
“not guilty’? verdict from a too often fat-witted, 
sentimental jury. The crooked criminal lawyer does 
not perform actual murder, but he holds the coat of the 
man who does. As a matter of fact, the criminal has 
more courage, less intelligence and a poorer chance to 
succeed in life. 

‘‘You say this man pointed his pistol at you?”’ the 
criminal lawyer yells with assumed indignation at the 
cashier of the bank who is on the witness stand. ‘‘How 
do you recognize him? What was the color of his 
necktie? What was the color of his eyes? Of his 
coat? Did he wear a hat or cap? Was his coat but- 
toned? Did he wear an overcoat?’’ Of course, the 
excited witness can not remember. Then the lawyer 
sneers insultingly to make the witness angry and 
shifts to another tack. The jurors turn to look at one 
another—maybe the cashier conspired to rob his own 
bank. If asked to tell these details of description 
about the last person they spoke to and maybe knew 
well, no juror could answer correctly. However, they 
find the prisoner, even though he was positively iden- 
tified, ‘‘not guilty.’’ 

A man guilty of a terrible murder was once on 
trial before me. His lawyer addressing the jury pic- 
tured in a heartrending way the cruel fate which a 
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verdict of ‘‘guilty’’ would bring to ‘‘this poor young 
man.’’ He described the parting scene which would 
occur in the prison the night before the execution, 
when his mother and father must say good-by to him 
for ever. The jurors were sitting rapt and serious, 
as well they might, when suddenly a young woman in 
the audience, so seated as to be in plain view of the 
jury box, uttered a piercing shriek, fell over on the 
floor and had to be carried, seemingly unconscious, 
from the courtroom. The jurors stiffened and 
blanched with pity for one who might have been a 
wife or sister or sweetheart. It afterward appeared 
that the young woman did not know the prisoner at 
all. She was, however, a client in a divorce case of the 
lawyer who was making the argument. 

In 1911 a wife in Fort Worth, Texas, becoming 
jealous of the admiration of her husband for another 
woman shot her to death. Upon the trial of the 
assailant the case was closed by a tenor-voiced ad- 
vocate. The press of the day thus reports the events: 
‘‘Counsel closed a powerful argument by sing- 
ing to the jury in a tear-choked voice Home Sweet 
Home. The song trembled on his lips and brought 
tears to the eyes of all the jurors, the defendant and 
the crowd that was packed in the room. It was a 
dramatic finish to the most dramatic murder trial in 
Texas. The verdict of acquittal was received with im- 
pressive demonstrations of applause.’’ Try to imagine 
such a scene in a court of any other civilized country! 

There are criminal lawyers in every city who not 
only trick and contrive false means within the law 
but concoct the perjured tales which will go to make 
up a defense and anything else possible to get a 
scoundrel free. Of course, their part can not be 
proved, but every judge knows of it. One lawyer 
whom I know has a clientele of bank robbers. He 
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contrived a scheme which worked in at least two cases. 
-In the first, within three weeks after the robbery, and 
before any arrests were made, the malefactor, in com- 
pany with a minor politician, went to the bank which 
had been raided, was introduced by the politician fo 
the cashier who had been held up and opened an 
account with some of the funds which actually had 
been taken at the point of a pistol from that very bank. 
Only casually interested, scarcely noticing the man’s 
appearance, the cashier smiled and shook hands with 
his new customer. 

A little while afterward when the defendant was 
arrested, and the cashier was brought down to the 
police station, the banker without hesitation identified 
the robber. Nothing of the introduction to the cashier 
was disclosed by the lawyer until a month after in 
open court at trial, when the cashier was being cross- 
examined. The criminal lawyer then casually asked 
the witness, ‘‘From the time of the holdup until you 
identified the prisoner at the police station, had you 
ever seen the defendant?’’ The witness to reiterated 
questions, answered with increasing vehemence, ‘‘No, 
I never saw him.’’ At last the attorney sprang to his 
feet and pointing a finger that trembled with indigna- 
tion shouted, ‘‘Why, sir, isn’t this defendant a cus- 
tomer at your bank and wasn’t he introduced to you 
by this well-known citizen sitting on that bench back 
there, within three weeks after you say you were 
robbed?”’ ‘‘No!’’ answered the amazed witness. Of 
course, when these facts were proved—the astounded 
cashier stood altogether discredited. With the aid of 
a perjured alibi, the robber walked free and unafraid 
into his next job. 

The trick planned by this lawyer in its various 
modifications is now being frequently used. What 
should be done with that lawyer? What can be done 
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with him? If the judge interferes to expose the trick, 
the Supreme Court, in case of conviction, would grant 
a new trial. Any judge or reputable lawyer familiar 
with the criminal courts will furnish like experiences 
without number. Together with the bail shark, the 
habitual defender of professional criminals is himself 
a danger and almost as much of an evil as the man 
shielded by his tricks and cleverness. 

There are lawyers of the highest and finest charac- 
ter who defend persons accused of crime, but no man 
can keep his character fine whose sole business is to 
defend criminals indiscriminately. He loses his 
prejudice against evil; he comes to depend upon the 
proceeds of evil for his livelihood. It takes no learn- 
ing to be a successful criminal lawyer. True, some 
successful and high-minded men, who at times defend 
criminals, are scholars and persons of refinement, but 
at the same time it is also true that the great body of 
trained and able minds at the Bar devote themselves 
to civil law, and the weaklings, unable to cope with 
this superior ability, seek the criminal branch. I 
think that our American Bar is living up to a higher 
standard than ever before. An ordinary lawyer in 
good standing these days will not bring or defend a 
civil cause he knows to be unjust. However, there 
remain many who will, while the criminal lawyers 
daily grow more numerous and more potent for evil. 
The standards for admission to the Bar should be 
made so high as to keep the weaklings out. It is fear- 
fully unjust for a good cause to have to be cham- 
pioned by an inferior lawyer. The public is usually 
unable to detect the difference in ability. 

It was Lord Macaulay who wondered why it was 
that a man with a wig on his head and a band around 
his neck would do for a guinea what, without them, 
he would not do for a million. ‘‘Why knowing a state- 
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ment to be true should he do all that he can by 
sophistry, by rhetoric, by solemn asseveration, by 1n- 
dignant exclamation, by gesture, by play of feature, by 
terrifying an honest witness, by perplexing another, 
to make a jury think that a statement is false?’’ The 
answer to Lord Macaulay’s question was given by 
Lord Brougham when he declared, ‘‘An advocate by 
reason of his sacred duty to his client knows but one 
person in the world—his client. To save that client 
at all hazards and cost to others is the highest and 
most unquestionable of his duties. He must not re- 
gard the torment, the suffering he may bring upon 
others; he must go on reckless of the consequences, if 
his fate unhappily should be to involve his country in 
confusion. ’” 

The members of the Bar of the English-speaking 
countries have too long and too far followed the 
piratical flag which Lord Brougham nailed to the mast- 
head of our profession. The first duty of every man 
and woman, lawyer or layman, wherever placed and 
however situated, is to maintain justice and to estab- 
lish truth. 

The difficulty lies in the fact that in the practise of 
his profession the lawyer, himself, acknowledges no 
responsibility so long as he keeps honestly inside the 
wide canons of his vague ethics. Behind every final 
tragedy in the courts stands a lawyer responsible, 
often exulting, and, if winning within the rules of the 
ring, always admired by his colleagues. It is to the 
keen interest of a clever lawyer that the rules of the 
game leave a wide margin of adventure for mere 
cleverness. 

The universal desire to win, planted deep in the 
human heart, furnishes a powerful motive force under 


1Speech in House of Lords. 
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the springs of progress. Because of it our ancestors 
moved out of their jungles. The lawyer who goes into 
court without an intense desire to win isn’t worth his 
salt. In the hurry and anger of blows given and re- 
ceived, there seldom arises a disposition to measure 
coolly what is fair and what is unfair. A lawyer during 
a trial in court is likely to feel himself justified by the 
canons of his professional ethics in doing things an 
honest man of any other profession could not square 
with his conscience. 

Lecky says: ‘‘The advocate will inevitably use all 
his powers of rhetoric and persuasion to make a cause, 
for which he holds a brief, appear true though he 
knows it to be false. . . . He will appeal to every 
prejudice to help his cause. He will for a time so 
completely identify himself with it that he will make 
its success his supreme and all absorbing object, and 
he will hardly fail to feel a thrill of triumph, if by 
force of ingenious and eloquent pleadings, he has 
saved the guilty from punishment, or snatched a ver- 
dict in defiance of the evidence.’’ In recalling my 
many experiences, while at the Bar, I can only strike 
my own guilty breast and repeat, med culpa, mea culpa, 
mea maxima culpa. 

Lord Birkenhead, speaking to the American Bar 
Association, said: ‘‘When people who are not lawyers 
ask how can an advocate appear in behalf of a client 
whom he knows to be guilty, the answer is that no 
advocate has any business to know that his client is 
guilty.’’? I submit that the answer given is no response 
at all. That reply deftly dodges an answer, because 
there exists no exonerating answer. 

Lord Shaw of Dunfermline writes an affecting 
story of how once upon a time, believing his client 
guilty of forgery, he narrowly escaped pleading the 
defendant guilty. On the trial he succeeded in ac- 
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quitting the accused, and afterward it transpired that 
the man really was innocent. His lordship says: 
‘“‘Never have any doubt as to where the advocate’s 
duty lies. . . . Is it right for him to defend a man 
whom he knows to be guilty? The presumption of the 
advocate is in even thinking that he knows. I learned 
my lesson. Let in such presumption and justice might 
be debauched by cowardice and on coward’s terms 
defeated.’’ A tone of bluster, such as usually accom- 
panies a difficult self-justification runs through this 
pronouncement. 

Abraham Lincoln always refused to defend a cause 
he believed to be wrong, and the Emancipator was 
no coward. Names are only shadows, and he who 
starts aside, frightened by a big name, lives in fear of 
a big shadow. The accident of a mistaken belief does 
not change the stern principle that every man’s first 
duty is to the truth. The guilt of a he rests on one 
who asserts as true that which he believes to be untrue, 
even though his statement afterward turns out to be 
a fact. 

Let us get down to bedrock in this matter. Is it 
true that the lawyer who defends a criminal has no 
business with a belief as to his client’s guilt or inno- 
cence? If it be a fact that he has no duty to truth 
or justice, or to upholding respect for the law and fear 
of its penalties, because of his ‘‘sacred duty’’ to any 
thief or murderer who happens to employ him, then 
he need have no business with such a belief if he can 
avoid having one. If he may not believe his client 
guilty, no more may he think him innocent. But so to 
anesthetize his mind is a sheer impossibility. When 
the apologists say that a lawyer has no business to 
believe his client guilty, they but fling a smoke screen 
of empty phrase about an indefensible practise. What 
they really mean is that no advocate has any business 
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at all to care whether his client is innocent or guilty. 
This doctrine is both comfortable and convenient. As 
a matter of fact, the lawyer can not escape a belief. 

The advocate who defends a criminal in this coun- 
try has, if possible, talked with his own witnesses, as 
well as those against him. He knows the tempera- 
ment, history and character of his client. He has dis- 
covered facts of which the defendant himself was not 
aware. The judge and jury who try the case, if they 
are to find his client guilty, must have a belief beyond 
any reasonable doubt as to the man’s guilt. The 
advocate knows far more facts and his trained intellect 
discerns the color of known facts better than the 
judge or jury in the case can know or discern. To 
‘say that such a one can have no belief as to the guilt 
or innocence of his client is to state a spiritual impos- 
sibility. Indeed, for him to enter the field for the 
actual battle without any such conclusion in his mind 
will be in effect to shut his eyes against the ambuscades 
and pitfalls that lie in wait for him. There lies upon 
his shoulders a solemn duty—a duty to his own con- 
science and to his country to act upon his belief as an 
honest man should always act. 

One sometimes hears offered in behalf of the 
lawyer who defends men he knows to be guilty, the 
suggestion that at all times until finally convicted, one 
accused is presumed to be innocent till proved guilty 
beyond a reasonable doubt. That idea is not the law 
and never was the law. The presumption of innocence 
constitutes merely a rule of evidence for the trial, 
which does not begin its office till the jury is sworn, 
and the rule quits work when the verdict is returned. 
Tt is like a bushel measure kept in the courtroom, only 
for the purpose of the actual trial. The evidence is 
poured into it until the last witness leaves the stand. 
Tf the measure is filled, he is proved guilty; if any part 
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of it remains empty, the evidence is not enough to 
sustain a conviction. If one accused were at all stages 
presumed to be innocent, the state would not even 
have a right to arrest him and put him in jail to await 
his trial. No one may do these things to a man pre- 
sumed to be innocent. The law is, that after a magis- 
trate has bound him over or a grand jury indicted 
him, there arises a presumption that a crime was com- 
mitted, and while there is no presumption of innocence 
or guilt, there exists good reason for believing that the 
accused committed the crime. 

We of the profession of the law must face about. 
Our country needs from us a different and a higher 
plane of action. Our first duty is not to our client, 
but to justice. A lie is a lie whether spoken on the 
street, in a church or in a courtroom. The heavier the 
importance of its influence, the blacker its guilt. A 
client in any case, civil or criminal, has no better right 
to hire us to go into a courtroom and lie for him than 
to go into the street and steal for him. If a lawyer, 
knowingly, by skill in cross-examination, makes a wit- 
ness appear to be giving false testimony, when in fact 
the witness is speaking the truth, that advocate, before 
the face of God and the general moral sense of man- 
kind, is himself guilty of perjury. If a lawyer, know- 
ingly, by false action, speech or by in any way 
maneuvering truth from its proper place, obtains a 
judgment for money that he is not entitled to have, 
that lawyer has simply stolen that much money. If by 
the same sort of behavior he has got a guilty criminal 
free, he himself has become an accessory after the 
fact in the crime his client committed, and he has 
encouraged disrespect for the law—he has betrayed 
justice. 

What should a lawyer do when he comes to believe 
his client guilty? He should with fair straightforward 


é 


THE CRIMINAL’S ACCOMPLICES 231 


direction act on the same principle that he and his 
honest-going fellow citizens employ in every other sit- 
uation in life. He should say, ‘‘Sir, I believe you 
guilty. If you have committed this outrage against 
your neighbor and broken your country’s law, you 
have one right and that is to bend your back to the 
just penalties your country seeks to inflict upon you. 
I shall represent you in court if you wish, and protect 
every actual right you may have, but neither by word 
nor act shall I assert an innocence I do not believe 
exists. If this does not satisfy you I shall confer with 
the judge and he will give you a chance to get some 
other advocate who will believe your story. My first 
duty is tomy country’s justice and my own conscience 
before any right of yours intervenes.’’ Out of such 
honest action may it not often happen that ‘‘mercy 
and truth are met together, righteousness and peace 
have kissed each other?’’ 

Under the Roman law, every advocate was com- 
pelled to swear by the gods that he never would de- 
fend an unjust cause and that he would abandon any 
claim as soon as he found its evidence was perjured. 
Section 311 of the French Code provides: ‘‘The Presi- 
dent shall admonish counsel for the accused, that he 
shall say nothing contrary to the respect due to the 
laws and that he must express himself with decorum 
and moderation.’’ Such a warning might do a lot of 
good not only in the courts of the United States but 
also in those of Great Britain and Canada. The 
respect the lawyer shows for the law and for the 
courts most powerfully affects public opinion. 

Frederic Coudert wrote a few years ago: 


<“‘To those who have watched the lawyers coming 
to the bar in these later years the ignorance and in- 
competency displayed by very many is appalling. The 
practice of the law threatens to lose its character as a 
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high-motive profession and to sink into the methods 
of a mere money making trade. Too many men in the 
profession enter it with no finer ideal than that the 
engagement of a lawyer by a client is only the hiring 
for a job. The first work of the bar should be to 
restore its esprit de corps.’” 


Only one power can get rid of the crooked lawyer 
and that lies in the different bar associations. Every 
other profession has cleaned its own house and it is 
now time for us to take an iron and merciless grip on 
the crooked lawyer, and when caught, spare him not. 
In fact it is ‘‘up to’’ the reputable lawyers of the 
United States through local bar associations to per- 
form some rather deep-reaching surgical operations. 

Every bar association ought first and at once to 
begin a thorough and specific investigation of its 
Criminal Courts. It should call into conference judges 
of these courts, the prosecuting attorneys and the 
lawyers who defend. More especially, they should go 
to the jailers, the sheriff’s office and the clerks of the 
courts. The prisoners themselves could give enlight- 
ening information. Soliciting of criminal cases is a 
pernicious and shameful thing, yet it exists in every 
city. Whether he is guilty as an accessory before’*or 
after the crime, an honorable profession can not. toler- 
ate the presence of the crooked lawyer and still be 
considered honorable. No mere acquiescence or lazy 
waiting for specific complaints will answer. 

The people are demanding that all the lawyers find 
out what ails the administration of criminal justice 
and that they drive into bright sunlight the bats and 
owls who live and feed with the serpents and dwell 
with those who so openly and constantly subsist by 
torturing our law-abiding fellow citizens. 


1Certainty and Justice, Frederie Coudert. 


CHAPTER XVIII 
THE ENFORCEMENT OF PENALTIES 


Way does the United States so terribly surpass in 
crime all other civilized nations? 

John G. Saxe tells us how six blind men of Indostan 
‘went out to see an elephant, though all of them 
were blind.’? One fell against the elephant’s side, 
and exclaimed, ‘‘Why, bless me, the elephant is 
very like a wall!’’ The next, catching hold of the 
squirming trunk, cried out: ‘‘The elephant is very like 
a snake.’’ <A third, grasping the tusk, declared that 
the beast was very like a spear. A fourth, putting his 
arm about the animal’s leg, proclaimed it to be very 
like a tree. A fifth, catching its ear, disputed that an 
elephant is very like a fan, while the last in line, laying 
hold of the tail, declared that the animal is very like a 
rope. Each blind man, from where he stood, offered 
the soundest of good reasons for his opinion. So with 
a lot of us: 


‘““We rail in utter ignorance of what each other mean 
And prate about an elephant not one of us has seen.’’ 


An eminent British criminologist, after looking us 
over carefully for a month or so, left our shores with 
the parting admonition that the enormous amount of 
crime in this country is due to the public toleration 
of the criminal. The blind man from England is 
right—absolutely right! 
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A Frenchman writes: ‘‘They have no respect for 
law, because they do not enforce the law, and they do 
not enforce the law, because they have no respect for 
the law.”’ 

Other blind men pawing about the form of our 
elephantine evil say that it much resembles politics, 
others decide it is lack of religion, or too many 
foreigners, or inefficient police, or newspapers, or 
technicalities in the law itself. All we need do in order 
to destroy the monster is to abolish politics, ‘‘get 
religion,’’ censor the press, reform the police. All 
are right so far as their fingers can inform them. 
And yet it seems to the blind man who writes this book 
and who for more than thirty years has striven to ad- 
minister his country’s laws, that the first great need 
for the protection of life and property in the United 
States is simply to enforce the penalties of the law. 
When any one breaks the law, punish him for it. First 
offenders who commit minor crimes, as is pointed out 
in another chapter, stand in another class. The law 
will be more respected if we abolish the penalties 
written into the statutes than it is when those penalties 
are so generally and so contemptuously disregarded by 
judges, juries and boards of clemency. 

Unfit laws, lack of religion, defective homes, the 
negro, the foreigner and his first generation, the re- 
volver, the inefficient police, the criminal automobile, 
coddling criminals, and a half-dozen other forces 
constantly form malignant colors which play within 
a terrible prism. The changing colors fade, flare, in- 
termingle, but the prism itself which holds them all 
remains unchanged and heinous. That deadly Ameri- 
can angularity consists of a sentiment which prefers to 
see the innocent racked and crucified rather than the 
felon suffer adequate punishment for his own heart- 
less deed. 
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We hold Chicago as a magnifying-glass above the 
nation. Chicago typifies most American cities. The 
faults and the virtues of the country may be shown 
exaggerated, but Chicago pretty well mirrors the na- 
tional sentiments. Its condition as regards crime 
illustrates the case of nearly all the larger American 
towns. During 1923 in the city of Chicago 14,338 
persons passed through the Municipal Courts charged 
with felony. In this list were comprised every cruelty, 
uncleanness, dishonesty and sneaking trickery known 
to man. After final hearings 4,007 were proved guilty 
beyond any reasonable doubt. One guilty man out of 
every three thus convicted was allowed to walk out 
into the street within an hour of the sentence fixed by 
law for his offense. Often his victim or victims sat 
helpless by, with wrongs unrecognized and unre- 
dressed, and only the welfare of the persecutor taken 
into account. 

Thirteen hundred forty-one of these persons stood 
accused of the serious and nearly always murder-will- 
ing crime of burglary; 351 burglars were found guilty, 
of whom 110 were let go on probation, 5 were let off 
with a fine, and out of the 1,341, only 110 went to the 
penitentiary or to the state reformatory at Pontiac. 

Twelve thousand and forty automobiles were stolen 
in 1926 in Chicago of an aggregate value of more than 
twelve million dollars. Only four hundred ten out of 
the several thousand automobile thieves happened 
to get caught and arraigned for trial, one hundred 
thirty-nine were convicted, of whom seventy were set 
free under probation, fifty were sent to the House of 
Correction, five were fined, 12 went to the state 
reformatory. Out of the four hundred ten charged 
with stealing a million dollars’ worth of automobiles, 
one unlucky thief went to the penitentiary. 

Two hundred thirty-five were formally charged 
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with rape, of whom thirty-four were convicted. But 
out of the two hundred thirty-five, only seven went 
to the penitentiary, one to the Pontiac reformatory, 
one to the county jail, seven to the house of correction, 
eight were fined and ten let go on probation. - 

Sixteen hundred forty-eight came up for robbery. 
Two hundred fifty-nine were convicted, fifty went to 
the penitentiary, eighty-five to the Pontiac reforma- 
tory, five were fined, and ten went to the county jail, 
seventy-six to the house of correction, and thirty-three 
were set free on probation. 

That year two hundred seventy murderers reddened 
their hands in Chicago. Of these two hundred 
thirty-one were never put to the trouble of a trial; 
thirty-nine less fortunate had to face a jury. . 

A mere statement of these awful figures leaves no 
adequate impression of the accumulated terror, suffer- 
ing and outrage on innocent persons which it repre- 
sents, or any real idea of the unrepentant hard-hearted 
cruelty of the callous perpetrators. To every one of 
these victims of criminals, their country owed the 
duty of redress and protection. Its representatives 
charged with the administration of justice lay under 
a solemn obligation to administer their country’s law, 
not according to their emotions, but in obedience to 
its terms, to the end that respect for its mandates 
might constitute a substantial sentiment among all 
classes and kinds of persons. An administration of 
the law was required of them, not in severity or harsh- 
ness, but in truth and mercy, for truth and mercy com- 
bined form the sole elements that make justice; mercy 
not merely for the culprit—he is not the first to be 
considered—but mercy also, and more importantly, to 
the law-abiding citizen whom that same culprit or his 
confederates have destined to become a future victim. 
The law-abiding citizens who witnessed went back to 
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their homes with lessened respect for the law because 
of its stinging neglect of their own protection. Out 
of the 1,341 defendants who stood accused of the 
serious and most often murder-willing crime of bur- 
glary, it is safe to say that not one had committed 
burglary as a first offense. He had traveled far and 
with calloused feet in the country of crime before he 
ventured to pry up a window or break a lock. Three 
hundred fifty of these burglars were found guilty, of 
whom one hundred ten were set free on probation, and 
one hundred ten went to the state penitentiary or the 
state reformatory at Pontiac, one hundred thirty 
allowed to plead to lesser offenses or set free. In 
other words, a defendant in court charged with a 
burglary had less than one chance in twelve of suffer- 
ing the prescribed penalty for the crime. 

Chancellor Hadley, in his introduction to the 
Survey of the Missouri Association for Criminal Jus- 
tice, says: 


“<The statistical conclusions reached by this survey 
have shown that for the year from October 1, 1923, 
to October 1, 1924, there were approximately 13,000 
serious major crimes reported to the police of St. 
Louis. Of these 13,000 offenses only 964 resulted in 
criminal prosecutions. Of those prosecuted 55 were 
acquitted after trial by juries and 489 were released 
by action of the court or prosecutor, and 420 sentenced, 
and of those sentenced only 374 were punished. For 
the same offenses in Kansas City for the same year, 
the following results were shown: Of 5,261 offenses 
reported to the police department there were 276 
criminal prosecutions; of those prosecuted 11 were 
acquitted after trial by juries and 174 were released 
by action of the court or prosecutor and 91 sentenced, 
and of those sentenced only 76 were punished. The 
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number of offenses reported to the police department 
comprises only about 40% of all felonies committed, 
the remaining 60% being reported to the prosecutor 
who keeps no records of the number of complaints 
filed. For that portion of the state from which in- 
formation was secured, 7,032 warrants for offenses 
other than violations of the prohibition laws were 
issued, which resulted in 2,680 convictions or pleas of 
guilty, of which number 2,232 served some portion of 
the sentence imposed. 

‘‘Not only are minor offenses brazenly and openly 
committed, but organized gangs plan and commit rob- 
beries and burglaries, kill officers of the law, law- 
abiding citizens, members of rival gangs, and also each 
other with no more compunction or hesitation than 
the ordinary citizen would kill a chicken for his dinner 
table. I gathered in the investigation I made, as 
Chairman of the Committee of the American Law In- 
stitute, statistics from a majority of the states, and I 
have examined carefully those gathered by other 
committees and commissions, and it is my judgment 
that of those committing major crimes, such as homi- 
cides, burglary, robbery, assault, etc., not one out of 
every ten is apprehended and adequately punished. 
And if we include in our calculations such minor of- 
fenses as violations of the state and national 
prohibition laws and other regulatory measures, not 
one offender out of twenty is apprehended and 
punished. If we include only such offenders as are 
apprehended and prosecuted, I estimate that not over 
thirty per cent. are convicted and adequately punished; 
and of those who are actually placed on trial before a 
jury less than fifty per cent. are convicted and ade- 
quately punished. I use the expression ‘adequately 
punished’ to indicate a punishment at least equal to 
the minimum fixed by law. Lest this last per cent. 
should be questioned, in view of records frequently 
presented by prosecutors of seventy, eighty and even 
ninety per cent. of convictions in cases tried, I wish 
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to call attention to the fact that fully one-third of our 
cases appealed are reversed, or reversed and re- 
manded, and a very small percentage of convictions 
is obtained in the second trials. 

‘‘There is also judicial and executive clemency 
which saves many a convicted criminal from final 
punishment, and forfeitures of appeal and other 
bonds add a considerable number. So I give it as 
my carefully considered judgment, that our system 
of apprehending and prosecuting those who commit 
major crimes is only from five to ten per cent. efficient; 
that of those apprehended and indicted for major 
offenses, it is only from twenty-five to thirty per cent. 
efficient; and that of those actually tried for major 
offenses, it is not over fifty per cent. efficient. Those 
who have to deal with problems of business, finance, 
transportation, science or education can perhaps the 
better understand what these figures mean, if they will 
consider what would be the result in other enterprises 
or occupations if the percentage of efficiency ran from 
five to fifty per cent. We should all of us stop to con- 
sider as to how long organized society can continue 
to exist, depending as it does for the protection of 
life and property upon a system that is from fifty to 
ninety-five per cent. inefficient. 

‘“When we consider that no such condition exists in 
other civilized countries, we may well ask what are the 
causes, for the question must be asked in the plural, 
of this condition here. 

‘““The causes are numerous, including inadequate 
and inefficient police departments, inefficient prosecut- 
ing officers, poor judicial systems, and lack of 
coordination between examining magistrates, police, 
prosecutors and trial courts, indifference of juries to 
their public duties, technical attitude of appellate 
courts, easy-going public attitude toward crime, senti- 
mental and emotional pardons and paroles, our division 
into forty-eight different trial jurisdictions with the 
opportunities thus offered for escape of defendants and 
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of witnesses, multiplicity of regulatory laws not sup- 
ported by strong public opinion, and many other 
causes more or less important. But the principal 
influence that makes for an inefficient administration 
of justice, in my opinion, is our cumbersome, archaic 
and ineffective system of criminal procedure with the 
glorification of technicality and formalism, which it 
fosters and maintains. The effect of this system, with 
its apparently inevitable delays and defeats of jus- 
tice, is also to create a flabby, as compared with a 
stern and vigorous sense of justice on the part of 
public officials and the public generally. In giving 
full consideration to all of the causes for the poor 
condition of law enforcement that have been enumer- 
ated, the big point of importance is that those who are 
disposed to commit crimes do not stand in awe of the 
law; and they do not do so because comparatively few 
are punished.’’ 


The city of Windsor, in Canada, not five minutes 
away, can almost be said to form a part of the city 
of Detroit on the American side. ‘The citizens of 
Windsor transact their affairs in Detroit almost as if 
the two cities were one. A resident of Detroit climbing 
the main street in Windsor will see the same sort of 
. Shops, churches, schools. He will hear his own 
language from people wearing his own costume, and 
will experience difficulty in realizing that he is out 
of the United States. Yet there were more than three 
hundred twenty-seven unlawful killings in the city 
of Detroit last year and not one in Windsor. The city 
of Toronto has a population of about five hundred 
seventy-five thousand. In 1925 it had only three actual 
murders. What is the reason for this difference? Of 
the perpetrators of serious crimes in Canada about 
seventy-six per cent. are caught and punished. 

One day, a year or so ago, during a quarrel be- 
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tween a bookmaker and a horse owner on the Windsor 
race-track, the gambler swung his hand to a revolver 
in his hip pocket. ‘‘For God’s sake, Jim, don’t!’ 
cried a friend, ‘‘remember you are in Canada.’’? Jim 
remembered; and, across the United States line, the 
horse owner is still a living man. 

Again, two bootleggers, a few months ago, had a 
fight in Morden. One spoke through a bleeding lip: 
‘‘Wait till I get you over the line,’’ he threatened, 
‘fand I’ll blow your head off.’? The threat was 
forgotten because it was uttered in Canaday Murder 
would have happened had the thing occurred a few 
miles south in the United States. 

This may show why in Canada only thirteen to 
every million inhabitants die by assassination and more 
than one hundred to every million in the United 
States. Hach year the attitude of the Canadian police- 
man, even the Canadian judge, toward the lawbreaker 
is altogether different from that of our own officials. 
To the Canadian the mandate of the law comes first. 

If we wish a ‘‘close-up’’ of real justice, the stern 
righteousness of which freed British Columbia from 
American bandits, one should read this extract from 
the British Columbia Public Service Bulletin: 


“‘In the latter part of 1924 British Columbia suf- 
fered severely from incursions staged by armed and 
desperate criminals from the United States. One gang 
indulged in ‘hi-jacking’ liquor; another in piracy and 
murder; and on Vancouver Island a third secured some 
forty-two thousand dollars from a branch of the Royal 
Bank. 

‘There were police excursions to California, 
Washington, New York and Louisiana. Within twelve 
months of their nefarious ventures, the two ‘hi-jackers’ 
were in the penitentiary; three murderers had been 
sentenced to death; one bank bandit, before coming to 
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Canada for more, had elected to serve an outstanding 
United States prison term; four others had received 
eight years and twenty lashes; a fifth had fled to and 
presumably will be returned from Shanghai; while at 
Nanaimo, the scene of his ill-starred exploit, the sixth 
had just been awarded ten years and twenty lashes. 
Proof that British Columbia is well served by its 
police, its juries and its bench; and for the latter 
never perhaps did a trial judge more adequately state 
the case for Canada. 

“Tt was a long trial and after a meticulously fair 
hearing, Mr. Justice Murphy said: ‘Prisoner, Canadian 
justice has a message to criminals in Canada and to 
those who come from foreign countries, and it is this: 
That the people of Canada are determined that Canada 
will not become a happy hunting-ground for criminals. 

‘‘¢Criminals over here, or in any other country, 
may be sure that if they come to British Columbia to 
commit crime there will be no sparing of money to 
secure evidence against them, and no sparing of money 
to bring them back within our jurisdiction. Once we 
geet them here, they will have a fair trial; they will 
have the full benefit of our merciful laws; but they 
should know that our criminal procedure in Canada 
is simple and swift, and endeavors to be certain. 
Verdicts, once given, are seldom upset, and if they are 
upset the people of British Columbia will not hesitate, 
because of the accident, to see that the trial takes place 
again. After a conviction takes place, after such a 
fair trial, then the Courts of British Columbia intend 
to deal drastically with would-be murderers. Canadian 
citizens are not allowed to carry guns. We pride 
ourselves on the administration of law, which means 
that it is not necessary to carry revolvers. With a 
view to deterring the perpetration of this sort of 
thing, namely: the organization of bands of criminals 
from the United States, who come to our country to 
perpetrate murder—the sentence of the court is that 
you shall be imprisoned in the penitentiary for ten 
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years, and you will receive the further punishment of 
being twice whipped.’ ”’ 


Before a knowledge of the slight chance for escape 
from punishment, the gangster tempted to his first 
erime and the older person in the immediate presence 
of opportunity, turns aside from the deed and the 
crime remains unenacted. No criminal commits all the 
crimes he would like to perpetrate and no criminal 
perpetrates all the crimes he might have committed. 
He measures the present possibility of profit against 
the future probability of pain. People of evil instinct 
in other English-speaking lands refrain from crime, 
because the penalties follow with reasonable certainty 
and swiftness. In the United States, the opportunity 
and profit of crime greatly outweigh the danger; 
therefore the evil-minded are not deterred by the 
penalty. If a guilty person in other English-speaking 
countries is arrested, the chances are seven in ten 
that he will be punished. The chances in this country 
are not one in seven that he will be adequately punished 
after arrest, and if he is careful the chances are six 
or seven to one that he will not be arrested. Why 
should he hesitate? In the past six years there have 
been eighteen hundred homicides in Cook County, 
Illinois, and twenty-four hangings. 

During the five years from 1921 to 1925 inclusive, 
the last years for which I have a record, seven hundred 
fifty-two persons were convicted of homicide in the 
state of New York, from which resulted sixty-three 
inflictions of the death penalty; in other words, one 
person out of every twelve who was convicted of un- 
lawful killing in those five years suffered the extreme 
penalty. When we add to those convicted the killers 
never arrested, and to them again those arrested but 
never convicted, the total is appalling. 
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In an address remarkable for its lucidity and ability 
made before the Committee on Law Enforcement of 
the American Bar Association in 1922, the late ex- 
Justice John W. Goff of New York said: ‘‘In my 
humble opinion, the cardinal fault in the administra- 
tion of criminal justice to-day is the lack of prompt- 
ness and finality in the administration of the 
law. Statutory regulation and amendment may be of 
some use, but within the last quarter of a century all 
penal legislation has had a tendency in favor of the 
eriminal.”’ 

The failure of justice in America, which most 
largely makes for the present increase of crime, can 
only be consequent upon a wide-spread lack of respect 
for and fear of our country’s laws, and that lack has its 
origin, in most part, in the American habit of ‘‘dilly- 
dallying’’ with the criminal. 

Well disposed men and women would respect the 
rights of their fellows if there were no penal laws. 
The evil disposed can not be coaxed into good conduct 
by any love for the law. With these, respect for the 
law means only fear of the law. 

Justice, to be effective, need not be severe. HEx- 
tremity of punishment, in most instances, amounts to 
actual injustice. Unjustly severe punishment brings 
a disrespect on the laws almost equal to the want of 
their enforcement. 

One Saturday morning, a few months ago, a well- 
dressed, intellectual, respectable-looking man, thirty- 
two years of age, stood before me pleading guilty to 
having embezzled thirty thousand dollars. His wife, a 
refined and really beautiful girl, stood beside him. Be- 
tween the two waited their little son, seven years old. 
The wife and boy were trying, as far as their sympathy 
could go, to receive and share the shock and shame 
of his sentence. This is his story: 
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The defendant was in charge of a branch of an 
eastern tobacco house and in control of its western 
funds. His salary was not large, because the position 
was new. As the business increased, so would the 
pay. However, his income was big enough for an 
automobile, a comfortable suburban apartment, a place 
in a pleasant social club, where one might play golf 
and bridge and dance. 

One day the ‘‘runner’’ for a certain large brokerage 
house hurried in to say: ‘‘Have you got twenty-five 
hundred dollars to invest?’’ 

The young manager smiled and shook his head. 

*‘Oh, that’s too bad,’”’ said the ‘“‘runner.’’ ‘‘With 
twenty-five hundred dollars I can make you ten 
thousand in a week.”’ 

Ten thousand dollars seemed a tremendous sum 
of money. It would take ten years’ work to save that. 

‘“We have inside information this stock is set for 
a big jump. It’s sure as daylight.’’ ‘he ‘‘runner’’ 
kept on until the defendant gave him a check on the 
firm’s fund for twenty-five hundred dollars. The 
poor dupe never had a chance. It was never intended 
by the broker that he should have a chance. With 
the broker it probably was no deal at all, only a pre- 
tense covered by clever bookkeeping. 

Two days after the ‘‘runner’’ came in again. ‘‘Oh, 
it’s too bad,’’ he sympathized, ‘‘we’ve lost, but only 
for aday or so. The stock is sure to goup. You must 
get some more money.”’ 

Lost! Heavens and earth! How could he make 
good the twenty-five hundred? There was only one 
way—he must take more. And so it went until he 
had taken thirty thousand dollars. Only once did a 
deal bring in any credit, but that was for a paltry one 
hundred dollars. He never touched a cent of the 
thirty thousand. 
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Now at last on this Saturday, here he stood penni- 
less, waiting for sentence, his reputation gone, his little 
home broken up, his wife worse than a widow, his son 
worse than an orphan. He faltered with one hand 
upon a shoulder of the child, his wife’s arm about 
him. All the pleading of the world was in her face, all 
the wretchedness of the world in his downcast eyes. 
The complaining witness from whom he had taken 
the money, overcome with pity, rose and spoke 
hesitatingly. 

‘“‘Your Honor,”’’ he said, ‘‘this man never committed 
a crime before. He will never commit another—of 
that I am sure. Sending him to the penitentiary will 
never bring back my money. I’m willing that he should 
go free.’’ 

The assistant state’s attorney, who was prosecut- 
ing the case, took the floor. 

““Tf the Court please,’’ he ventured, ‘‘it’s a big sum 
but not great guilt. I have just talked with the 
prosecuting witness. The state is willing that sentence 
be suspended and that he go free on his own bond.”’ 

Thus the responsibility fell heavily on the shoulders 
of the Court. 

I answered: ‘‘Gentlemen, by your attitudes you 
illustrate what I deem to be the crowning weakness 
in the administration of the criminal law in this 
country. We regard only what is best for the offender 
without any consideration for what is good for the 
public. We forget that fifty thousand women and men 
in this great city handling other people’s money yes- 
terday were tempted—some strongly, some weakly, to 
take from the funds under their control. Into the 
ear of each was whispered the prompting, ‘Take it 
you can pay it back.’ The strongest weapon in the 
hands of many of these fifty thousand with which te 
fight temptation, was the belief that they might geé 
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caught, and if caught, they would go to prison. Let 
it be published in the papers to-morrow that a man 
may steal thirty thousand dollars from his employer 
and still go free for no better reason than that he has 
a wife and child, and then I have taken from these 
fifty thousand the blade with which they guarded their 
reputations and their souls. In that case also I have 
exposed the property of fifty thousand employers to 
a risk of theft, and I myself have made little of the 
law and broken its plain mandate. I haye a deep 
sympathy for this pathetic group. I shall do my best 
to make his term of imprisonment as short as shall 
be consistent, but he must go to the state prison.’’ 
And then, with a heavy heart, I sentenced him. 
Not greater severity of justice, but celerity, cer- 
tainty and finality of justice are the needs of the hour 
in American courts. The state of the administration 
of the criminal law in every country, in every epoch, 
marvelously mirrors the public mind of that time. 
General toleration of evil can only exist in minds and 
countries where the idea of evil is not intolerable. 
The great need in this country to-day is that the evil- 
minded shall learn a fear of the penalties of the law. 
Now, above all, it is most essential to the efficacy 
of punishment as a deterrent, that the penalty follow 
swiftly upon the crime; that the suffering of the victim 
and the retribution on the wrong-doer should mingle 
as nearly as possible. The public mind needs to con- 
hect the suffering of the prisoner with the wrong done 
his victim or else the great unconcerned multitude will 
pity the present misery of the criminal and lose 
sympathy with the forgotten misery of the victim. 
Penalties shorn of their deterrent or reformatory 
effect have for their imposition absolutely no justifica- 
tion. If society is as well off when it waives a penalty 
as it is when it inflicts a punishment, then, no matter 
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how mild the sentence, its fulfilment becomes in itself 
a needless cruelty. For that reason, when by lapse 
of time for any reason whatever the punishment dis- 
solves its connection with the offense, the deterrent as 
well as the reformatory results are destroyed. 

The time consumed by arrest, trial, conviction, 
sentence, new trial, appeal, new trial again, probation 
and parole after conviction, with easily flowing execu- 
tive clemency, constitutes to-day in the United States 
an injury to the law-abiding citizen that is without 
excuse, defense or parallel. 

Sometimes we say of a man sentenced: ‘‘The fel- 
low got what he deserved.’’ But the judge has no 
right to think that way. What the defendant deserves 
is never the measure of penalty. True for a serious 
offense a heavy sentence satisfies the public emotion. 
Often a light sentence for a heavy crime, or a heavy 
sentence for a light crime, shocks the public into a 
new disrespect for the law. The purpose of punish- 
ment is not retribution but for the deterrence of evil 
in others, and the reform of the criminal. Undue 
severity brings the law into disrespect and thus makes 
for lawlessness. 

Two years ago in Canada, a moneyless, friendless 
Pole wandered starving through a small town. The 
day was bitterly cold, and he spent most of it in the 
public park. Twilight already reddened the snow. He 
was unable to speak our language and with hunger 
gnawing at his heart, he bent and picked up a stone. 
In a frenzy of despairing effort to be taken by the 
police and so to warmth and food, he broke six or 
seven windows in the shops. 

Next morning the magistrate sentenced him to 
thirty-five years’ imprisonment. I happened to be in 
the Kingston Penitentiary the morning the defendant 
was brought in and shall not soon forget the dazed 
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frightened crouch of the man, as he stood before the 
prison officer, listening to the reading of the prison 
rules, not one word of which he understood. That 
sentence shocked the conscience of Canada; all the 
newspapers protested; it brought more disrespect on 
the law than the escape of any criminal could have 
done. I have not heard, but undoubtedly by this 
time the Home Secretary has freed the unfortunate 
man. 

Four or five months ago two men who had robbed 
a citizen and beaten him badly afterward, came before 
one of the judges of the Municipal Court in Chicago. 
The judge fined them each two hundred dollars on 
condition that they go to New York to live. They 
paid the fine, but refused to live in New York, no doubt 
justifying themselves by that clause of their country’s 
law which forbids cruel and unusual punishment! The 
law itself can make severity of punishment so com- 
mon as to destroy all respect for the law. When 
there were one hundred eighty-five capital offenses in 
England and a man was hanged for stealing twelve 
pence from the pocket of another, pickpockets plied 
their trade around the gallows in the crowd watching 
a hanging. They had no fear of the law because, ow- 
ing to its severity, not once in a thousand times were 
its penalties enforced. 

The great difference between the administration 
of justice in the United States and in other civilized 
countries arises from the application of this very 
principle. In other lands, notably in England, the 
effect the punishment will have in protecting the 
public is constantly regarded as of great importance. 
After the safety of the public is guarded, then it may 
happen that the welfare and reform of the criminal 
may be taken into account. 

In the United States we have simply twisted the 
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principles about. The first consideration which our 
judges, juries, governors and parole boards take into 
account is what is best for the welfare or reform of 
the criminal. After that, if it can be done without 
detriment to the accused, we may think of what is 
best for the public. 

The differing results spread with amazing rapidity. 
During the past twelve years, England has emptied 
half her great prisons. The great prisons of the 
United States grow more pitiably crowded every day, 
though the law itself becomes more feeble. 

Not half a dozen men in England were so popular 
during his career as Whittaker Wright. He filled the 
murky London air with a shimmering gold. Wright, 
they said, could make any one’s fortune. In his wait- 
ing-room could be found. Members of Parliament, 
professors from the university, titled ladies of the 
aristocracy. At Epson Downs the lorgnettes turned 
from Prince Edward to the carriage of Whittaker 
Wright and back again. At the theater he divided a 
smiling interest with the actors on the stage. His 
public and private charities were well known and 
enormous. He bought a public park and donated it 
to the city of London. His fortune came from the 
organization and promotion of great corporations. 
Many of the best known persons in England permitted 
their names on his boards of directors, including the 
Marquis of Bute, Queen Victoria’s son-in-law. 

For years, however, he had skated along on thin 
ice, and as always must happen to these Get-Rich-Quick 
Wallingfords, a day of reckoning arrived at last. One 
day he was indicted for making false representation 
in one of his prospectuses. Lord Northcliffe, who 
happened to be in America at the time, said: ‘His 
popularity has carried him safely a good ways, but 
now that he is indicted, nothing can save him.’’ 
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Nothing could save him simply because he was 
guilty. Theoretically, the monarch had the power; 
practically, the monarch was powerless. No cabinet 
minister, no public official in England, not even the 
king can shield a great swindler. If the Teapot Dome 
had been an English transaction, several highly con- 
nected gentlemen, now at their luxuriant ease, would 
be performing manual labor and living on very simple 
fare. 

In his place in the prisoner’s dock, a jury found 
the brilliant, the popular, the big-hearted Whittaker 
Wright guilty. Just as the judge turned to pronounce 
sentence Wright bowed to him happily. The two had 
pleasant social memories in common. But for Wright 
everything now was finished. The inexorable British 
law had uttered its final word. 

If this had happened in the United States, an 
eminent criminal lawyer would have had in his brief 
bag a whole quiver full of still-to-use arrows. Wright 
would have been released on bail. A motion for a 
new trial would certainly have followed with twenty 
strong technical reasons for a reversal of the sentence. 
Beaten there, the Supreme Court would be left. Was 
there an error of form in the impaneling of the jury? 
A wrong word in the indictment? A mistake by the 
judge in letting a question be answered? Or in refus- 
ing an answer? Did the judge himself take any part 
in the trial? Did the attorney for the prosecution say 
a word he should not have spoken? If any of these 
errors were discernible, a new trial would have been 
ordered. Delay is the great shield for guilt, and it 
often happens on the second trial that the guilty man 
is let go free. 

No such chance had the inexorable justice of the 
English system for Whittaker Wright and he knew 
it. The judge answered the smile of the condemned 
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with a pitying glance, but before his Lordship could 
utter the fatal words, the prisoner took from his pocket, 
where it had been for weeks concealed, a phial of 
cyanide of potassium, drank it and fell dead in the 
prisoner’s dock. 

That suicide presented, perhaps, as strong a tribute 
to the uncompromising justice of British law as can 
well be thought of. We can have the same brand of 
justice in the United States. The reason we do not 
have it is merely because the American public has 
no deep earnest wish for that sort of exact protection 
for itself and for its neighbors. 

One can not help a thrill of pity for Whittaker 
Wright and his fate, but it would be a matter of no 
surprise at all to learn that a thousand intending 
thieves or swindlers turned honest over night on hear- 
ing how the influential, the adroit and brilliant Whit- 
taker Wright was carried, by two policemen, disgraced 
and dead from the prisoner’s dock. 

The Minnesota Crime Commission which had for 
its Chairman Judge Oscar Hallam makes this 
statement :* 


‘There is an unfortunate tendency for each agency 
to work in a water-tight compartment, because of 
failure of each to understand and to cooperate with 
the others. A further result is that each agency tends 
to exercise some of the functions properly pertaining 
to another. That means in practise, that persons are 
liberated who ought not—certainly at that stage of 
the proceedings, and who perhaps ought not at all— 
to go free. To illustrate: A police officer is charged 
with the detection and apprehension of offenders and 
the gathering of evidence of guilt. He has no further 
duty. Yet it appears that the police do sometimes 


1Report of Minnesota Crime Commission, 1926. 
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decide whether the person in custody should be 
prosecuted, or, if he be prosecuted, they assume to ar- 
range leniency of some sort. The illustration could 
be carried through the whole course of the procedure, 
to show the county attorney accepting a plea of guilty 
to a lesser offense than that indicated by available 
evidence, the judge suspending sentence or fixing a 
maximum less than that provided by law, where the 
case seems really to be one for an indeterminate 
sentence, and ending with overlapping jurisdiction of 
the Board of Parole and the Board of Pardons. In- 
deed, cases are not wanting where it seems clear that a 
criminal has received unduly favorable consideration 
from several of these agencies in succession, all in the 
course of a single prosecution. 

“‘The figure of society’s agencies for dealing with 
crime as a sieve, through every hole of which guilty 
persons escape, has been aptly used. It must be borne 
in mind that the favorable action of any one of these 
agencies is final in behalf of the criminal. Truly, it 
is society, not the criminal, which runs the gauntlet! 

‘““To present the picture in a different light, what 
must the criminal think of society’s efforts to deal 
with him? If he be familiar with the actual operation 
of the criminal law, he must know that he may escape 
arrest altogether; that if arrested, he may not be held 
by the police or sheriff; if held, he may not be indicted 
or have information filed for his prosecution; if 
prosecution be commenced, he may not be brought to 
trial, because the county attorney may nolle or dismiss, 
or he may be allowed to plead guilty to a lesser offense 
‘than that which he has committed; if tried, the trial 
may result in failure to convict; if convicted, he may 
have sentence suspended, or if committed, it may be 
for a maximum lower than that provided by statute; 
and if, finally, he should reach a state penal institution, 
he may be released by the Board of Parole; and, if that 
fails, he may still apply for a pardon. A RS 

‘‘He has not yet exhausted the possibilities in his 
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favor. Appeal is open to every person convicted of 
crime. If successful, a new trial offers a better chance 
of escape from final punishment, since delay almost 
always favors the accused. If his case be indeed 
desperate, he has also the opportunity—if he can pay 
the fee of a professional bondsman—to secure liberty 
on bail at almost any stage of the proceeding, and to 
depart for parts unknown, frequently without serious 
consequences to the bondsman. 

‘‘ All this deals only with the official agencies of the 
state. An unofficial agency usually plays a part, often 
an indispensable part, in the procedure. That agency 
is the complaining witness. Many serious crimes 
cause money or property loss to a citizen. The victim 
is anxious to obtain restitution. If he can secure that, 
in whole or in large part, he will often lose interest in 
the prosecution. Without his active assistance there 
can be no successful prosecution: it must end without 
punishment for the criminal. For illustrations, take 
the cases of bad checks, automobile thefts, shoplifting, 
embezzlements. In many cases of these types, it is 
found that recovery of what is lost is fairly common, 
successful prosecution of the criminal much less 
frequent. 

““To sum it all up: If a criminal can secure favor. 
able action by any one person or agency involved in his 
case—complaining witness, police, or sheriff, prosecu- 
tor, grand jury, petit jury, judge, appellate court, 
board of parole or board of pardons—he can escape 
the punishment solemnly provided by the law for his 
offense. Hach person, each agency can forgive and 
society has forgiven. If only one be weak, the ut- 
most strength of all the others will avail nothing. 
Verily, a chain is no stronger than its weakest link. 

“‘Our investigations have shown weakness in 
several of these links, which will appear from the 
figures to be presented in Part Two hereafter. Some 
phases of the situation will here receive special con- 
sideration in the discussion of the specific recommenda- 
tions of this Report. 
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‘‘One important fact, however, needs to be noted 
at this point. All our officials are subjected to pres- 
sure. Pressure is frequently very great in behalf of 
the person accused of crime. If that pressure should 
succeed in the case of any one agency, the consequence 
is, as already noted, favorable to the accused, and final 
against society. It is important here to note that in 
many cases there is no corresponding pressure in 
behalf of society. In some situations, indeed, such 
pressure is provided by organized effort. The bankers, 
the surety companies and similar organizations, take 
an active and effective part in securing convictions 
where they are concerned. Except in times, or con- 
cerning cases, in which public interest is greatly 
aroused, there is no such pressure in the interest of 
society in other criminal cases. We provide no basis 
for public information concerning the actual admin- 
istration of the criminal law. Without such informa- 
tion, the public can not be expected to exert any 
effective pressure in its own interest.’ 


One tremendous fact should be recognized by those 
charged with the enforcement of law and the protec- 
tion of the American people. In every civilized com- 
munity of the world, in every state, and in every 
community of this country crime exists in almost exact 
proportion to the extent that crime is inadequately 
punished. As Devon puts it: ‘‘There is only one 
principle in penology that is worth any attention; it 
is to find out why a man does wrong and make it not 
worth his while.’” 


1The Criminal and the Community, Devon. 


CHAPTER XIX 
INSIDE THE PRISON 


Tux larger the prison, the smaller is its reforma- 
tive influence. Naturally, the individualization of 
treatment can not be extended over fifteen hundred 
criminals. The reaction from the few in charge who 
are endeavoring to change the culprit’s attitude 
toward life goes down before the mass influence of his 
daily associations. 

It is the law in many states that a convict who is 
under twenty-six years of age must go to a state 
reformatory, instead of a state prison. As nearly all 
of our desperadoes are under twenty-six, it follows 
that a youngster sent to a reformatory, instead of be- 
ing in more innocent company than in the penitentiary, 
really finds himself in worse, and subjected to more 
powerful influence for vice and all evil. Then, experi- 
enced offenders claim to be under twenty-six years 
old, when they sometimes are ten years older, in order 
to get under the less rigid discipline of the reforma- 
tory. A young fellow going to the reformatory for a 
crime and oppressed with a conscience soon loses 
sense of the heinousness of his guilt, when he finds 
himself surrounded by hundreds who committed the 
same crime and scoff at its scruples. 

As before stated, prisons, for the young especially, 
should not be large, and the prisons should be ecare- 
fully graded according to character, disposition and 
experience, not according to age, and the grades 
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should be kept carefully apart. Also every prisoner 
ought to be made to work and earn something and at 
least a part of his earnings reserved for himself,—not 
so much for the assistance the money will give, but 
chiefly because he will learn the value of work. 

The prisoner should have his reading arranged for 
him, too. The Warden of the Eastern Penitentiary 
of Pennsylvania told the writer this story: ‘‘We had 
a wild young fellow in here once convicted of burglary. 
At first we could do nothing with him. Finally the 
Catholic chaplain hooked him on the books. He 
seemed to grow hungry for reading. When released 
he had saved six hundred dollars. After the year of 
his parole outside was over, he said to me on his final 
visit: ‘Warden, you’re not going to hear from me 
again for six years. I’m going to study to be a Cath- 
olic priest. The next time you hear from me you will 
get a letter inviting you to hear my first mass.’’’ The 
Warden added: ‘‘That was six years ago and I’m sit- 
ting holding fast, but when that invitation comes, I will 
go if it be in far San Francisco.’’ Individualized 
treatment, an especial interest by the chaplain, 
wrought the miracle. With a great body of prisoners 
such a result would be impossible to attain even if the 
inclination were present. 

The terms of imprisonment for crime are longer 
in the United States than in the other English-speak- 
mg countries. That fact loses some of its significance, 
however, when we note that it is the exception to find 
an American prisoner who serves the maximum period 
of penalty. In British countries the maximum term 
which a prisoner serves is often no longer than our 
minimum term. The kind of treatment, however, 
which the prisoner receives in Canada and abroad 
differs greatly from the pampering he receives in 
most American state prisons and _ reformatories. 
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While the severity of foreign prisons can not be jus- 
tified, a far worse result to the public flows from the 
other extreme as practised in most of the American 
penitentiaries. It is a despairing commentary upon 
human nature, but the prison is still a necessary ad- 
junct to the progress of civilization and will probably 
so remain for many a generation. Humanity still 
needs pain and humiliation for its service and protec- 
tion. ‘‘ ’Tis true ’tis pity; and pity ’tis ’tis true.” 

Surely some men are reformed by the long process 
of punishment, but these are few. Whenever the 
wicked man is reformed by the law, usually, we may 
be sure, his change of heart occurred when he first 
faced some actual stern penalty of the law. 

Any warden will tell you with bated breath how 
terrible a hatchery for hidden and unspeakable vices 
is covered by his roof. 

As Mr. McConnell writes: ‘‘Prisons and houses of 
correction do not make for tender consciences. Taken 
in large, punishment chills and hardens.’’* Prisons 
may and do tame criminals, but it is the penalty of the 
prison and not its moral or social atmosphere which 
produces this result. A prison which loses its charac- 
ter as a place of punishment, which coddles and cajoles 
the inmate into believing that he is simply the victim 
of misfortune instead of his own evil mind, which 
apologizes to him for his confinement by the super- 
excellence of his food and by the constant supply of 
entertainment for his amusement, not only fails to 
reform the prisoner’s heart, but belittles the law 
which keeps him there, cheapens respect for the law 
in the mind of the average citizen, and kills the fear 
of the law in the souls of weak-natured men. In many 
of our penitentiaries the convict, continually told that 


1Criminal Responsibility and Social Constraint, R. M. McConnell. 
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he is undergoing suffering for something he could not 
help and for which society and not he is to blame, 
comes to regard himself at least as half a hero and all 
a martyr. God forbid that an American prison shall 
be a place of torture or severity! But God forbid 
also that a prison become a place of tenderness and 
entertainment where crime is extenuated and its meth- 
ods perpetuated! It should be an institution where 
evil is atoned for and expiated by the evil-doer. As 
Gray says: ‘‘Cure of the individual if cure is “possible, 
but in any event, defense of society against his nox- 
ious freedom.’’ The advertised lives of society’s 
criminals should not be made easier and sweeter than 
the lives of society workers. 

On looking through the reports of the New York 
State Prison Commission for 1923 and 1924, I found 
this criticism: 


‘‘Members of the Board complained repeatedly. 
On the inspection of December 23, 1923, it appeared 
that the menu was changed daily, but that an average » 
day’s meal consisted, for breakfast, of hash, bread and 
coffee in plentiful portions; for dinner, of boiled ham 
and cabbage, pickled beets and boiled potatoes; for 
supper, of rice pudding, vanilla sauce, bread and tea. 
A million hard-working electricians, preachers, car- 
penters, bank clerks and lawyers in this country, who 
have never committed a crime, habitually sit down to 
meals no better. In no European country does the 
wage earner have as good meals, and yet they are not 
dainty enough for the prisoners in the minds of those 
in charge of Sing Sing. Convicts are permitted to buy 
their own food. The rule puts a limit of three dollars 
per week on groceries, but no limit on meats or mis- 
cellaneous. True, they must cook their own food.’’ 


Of the 1,258 prison population of Sing Sing that 


260 THE CRIMINAL AND HIS ALLIES 


day, 700 took breakfast of hash, bread, butter and 
coffee, and 528 got their own; 450 ate what the state 
provided in the way of boiled ham and cabbage with 
vegetables, 808 scorned it; and for supper only 400 
patronized the state table, while 858 found something 
more to their appetite at the commissary. It could 
not be claimed either that hard work gave these wards 
of the state unusually large appetites, for the same 
report complains that they average only from four to 
six hours’ labor a day. It was rather desultory work 
at that. What a grotesque commentary on the pur- 
pose and methods of punishment this picture presents! 
How must the imprisoned convict who has no money 
feel about it! The crook who has stolen one hundred 
thousand dollars, kept hidden for his three years’ 
term to expire, can get for himself anything his palate 
craves. What result on the underworld will this news 
have as propaganda when the convicts get out? 

There are two kinds of punishment under the law: 
one for the convict without money, another and lighter 
for the bigger crook who has money. There was sold 
that year to the 1,258 convicts at Sing Sing $86,300 
worth of supplies, of which amount $6,048 was for 
fresh meats, $43,200 for groceries, and $37,000 for mis- 
cellaneous. Sing Sing displays a picture of the situa- 
tion which prevails, although varying in degree, 
through most of the northern prisons of the United 
States. 

The official report of one of our great prisons con- 
tains a week’s typical bill of fare: 


STEWARD’S DEPARTMENT 
The following bill of fare is a copy of those provided for inmates’ 
subsistence. They are representative samples of the dietary. The bills 
of fare are made up weekly in advance, and a copy is submitted to 
the Warden for approval. They are posted in the officers’ kitchen, 
the inmates’ kitchen, and in the dining-rooms. 
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INMATES’ BILL OF FARE 


Sunday, June 13th 
Breakfast—Cereals and milk, 
bread, butter, rolls, coffee, sugar, 
sirup. 
Dinner—Roast pork and sage 


dressing, bread, coffee, creamed 
potatoes, cheese, green onions, 
pudding. 


Supper—Cake, bread, tea. 


Monday, June 14th 
Breakfast—Bacon, boiled pota- 
toes, bread, coffee, sirup, gravy. 
Dinner—Boiled ham, potatoes, 
gravy, hominy, bread, milk, tea. 
Supper—Cereals and milk, bread, 
tea, sirup, cold meats. 


Tuesday, June 15th 

Breakfast—Beef and ham hash, 
bread, coffee, sirup, hot cakes, 
butter. 

Dinner—Bean soup, bread, rad- 
ishes, boiled beef, potatoes, tea, 
bread or rice pudding. 

Supper—Cold meats, fruit sauce, 
sirup, milk, tea. 


Wednesday, June 16th 


Breakfast—Baked pork 
beans, bread, sirup, coffee. 
! 


and 


Dinner—Hamburger steak, green 
onions, potatoes, gravy, bread, tea, 
noodles. 

Supper—Macaroni, bread, sirup, 
tea. 

Thursday, June 17th 


Breakfast—Pork sausage, bread, 
potatoes, gravy, coffee, sirup. 

Dinner—Roast beef, gravy, pota- 
toes, bread, tea, sweet corn. 

Supper—Cereals and milk, cold 
meats, tea, bread, sirup. 

Friday, June 18th 

Breakfast—Hot cakes, 
bread, butter, sirup, coffee. 

Dinner—Mutton stew with veg- 
etables, potatoes, bread pudding, 
bread, tea, pickled beets. 


hash, 


Supper—Cake, bread, 


cheese, tea, sirup. 
Saturday, June 19th 
Breakfast—Vienna sausage, po- 
tatoes, gravy, bread, sirup. 


sauce, 


Dinner—Pork and greens, gravy, 
potatoes, bread, tea. 

Supper—Beef stew with veg- 
etables, tea, bread, sirup. 


Subject to change. 


Salt, pepper, vinegar and mustard are always on the table. 


+» his bill of fare in quality and quantity is not un- 
usual in any of our greater prisons. 
No laborer with a wife and three or four children, 


no white-collar man working for weekly wages, few 
skilled laborers, can afford to give their families food 
of the kind and quality furnished these murderers, 
rapists, robbers and thieves. As a matter of measure- 
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ment of difference in attitude to the criminal it is 
interesting to note the prison fare in England:* 


Breakfast. 

Daily—1 pint porridge and 6 ozs. white bread. 
Dinner. 

Daily—1 lb. potatoes and 3 ozs. white bread. 

In addition: 

Monday and Thursday—3 ozs. bacon, 3 ozs. beans and 3 ozs. veg- 
etables (usually carrots). 

Tuesday—4 ozs. boiled beef, 1 pint broth and 3 ozs. suet pudding. 

Wednesday and Saturday—21 ozs. soup, composed of minced meat, 
split peas, rice or pearl barley. 

Friday—6 ozs. fish and 3 ozs. suet pudding. 

Sunday—3 ozs. preserved meat and 3 ozs, rice pudding (sweetened). 

Supper. 

Daily—1 pint cocoa. 

In addition: 

Monday and Thursday—8 ozs. white bread, 1 oz. margarine and 1 
oz, cheese. ; 

Tuesday, Friday and Saturday—6 ozs. bread, 1 oz. bacon and 2 oz. 
beans. 

Wednesday and Sunday—Same as Tuesday, with 1 oz. margarine 
added. 

The printed store list includes the following vegetables, which are 
frequently given in the hospital diet and are sometimes allowed as sub- 
stitutes for a part of the potatoes in the ordinary diet:—Cabbage, 
carrots, leeks, onions, parsnips, aud turnips. These vegetables are al- 
ways greatly appreciated by the prisoners, but in town prisons they are 
rarely provided. Vegetable gardens are frequently attached to prisons 
in the country, and greater variety is possible. 


In one of our prisons containing over one thousand 
two hundred convicts seven hundred and fifty of the 
cells are provided with radios to prevent lonesomeness. 

Ineradicable in the public conscience lies the feel- 
ing that virtue should be rewarded and vice punished, 
a feeling that guilt which injures another should result 
in suffering to the guilty, and the deeper the guilt, the 


1inglish Prisons Today, Stephen Hobhouse and A Fenner 
Brockway. 
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longer the suffering. Stephens says that it is highly 
desirable that a bad man be hated.t Again, the law 
which contravenes that general conscience or neglects 
its satisfaction shocks the general mind and creates 
public contempt. In making our laws, we base them 
upon the assured knowledge that the underlying mo- 
tives for nearly all conduct in this world rest not upon 
altruistic aims but upon pain and pleasure. If the 
penal law were to be considered only as a deterrent to 
persons likely to be tempted, then the law would miss 
half its function. It exercises an important function. 
Its condemnatory penalties are directed not only to 
the consideration of the immediate wrong-doer, but 
also to the creation of the habitual thought of the great 
public. In greatest measure the general detesta- 
tion of crime depends upon the solemn infliction of its 
punishments. We do not execute murderers because 
they have done murder, but that murder itself may 
cease. I can find no better words to express my ideas 
than a quotation from The Nation: 


‘¢ All meaningless hardships, all senseless severity, 
all physical or mental distress caused by not well con- 
sidered penal politics, must be abolished. On the con- 
structive side whatever can be done for the prisoner 
for making a man of him again, if he ever was one, 
and even trying to make a man of him if he never was 
one, is noble work, when it can be done without 
sacrificing the primary purpose of the criminal law. 
That primary purpose, it must never be forgotten, is 
not the reform of the criminal, but the prevention of 
crime. Of all agencies the most powerful is the asso- 
ciation of the idea of crime with the idea of punish- 
ment and disgrace. 

‘‘The multitude whose moral nature is more or less 


1Criminal Law, Stephens. 
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defective, whose ability to resist temptation is small, 
or whose sense of right and wrong is easily confused, 
how many of them are kept safe from crime or pre- 
vented from the first steps of crime by the long medi- 
tation of the prison and the gallows? 

‘<Tt is not that the man who is in the track of crime 
makes an express calculation of the chances of punish- 
ment, though this, too, plays its part; it is that thou- 
sands never reach the point where crime is even 
considered as a probability, because of the life-long 
association of disgrace and misery which the role of 
crime asserts. It is this strongest of all defenses of 
society against crime and of the possible criminal and 
against his temptations that is put in danger when we 
permit loose talking and loose thinking and sentimental 
action to shove aside the stern realities of crime and 
punishment.’’ 


The dominant school of penologists in America in- 
sists upon considering only the evidences of the 
prisoner’s reformation and the mitigating circum- 
stances that surrounded his original crime. The other 
class, with which the writer in most respects sym- 
pathizes and which at present has little voice in the 
United States, urges that before he be forgiven, the 
consequences to the public of his release should be 
weighed as of first importance. Meanwhile his keeper 
in the prison is pressed between two millstones of pity. 
By reason of his daily contact with the prisoner, he 
loses sense of the interests of the public and comes to 
think only of the case of the prisoner himself. Then 
from the outside, a constant pressure of sympathy 
pushes in upon him until, as a consequence, most in- 
mates in our penitentiaries are more generously cared 
for than they were when at large. Some students in 
boarding schools have not so much liberty; though 
soldiers in barracks are pretty much as well off. 


INSIDE THE PRISON 265 


Listen to a couple of replies from wardens to my 
questions, which illustrate the general tendency of 
prison treatment. Please contrast in your minds the 
lives of offenders with those of the clerk, a laboring 
man, even a middle-class business man. One says: 


“‘Our men have Saturday afternoon off all the 
year. In the winter we have moving pictures, the 
best we can find, and plenty of them. The men go into 
the chapel when the pictures are shown at one o’clock 
and the show lasts until four o’clock, a continuous run. 
In the summer time we have baseball. Our team be- 
longs to the Industrial League and at the present time 
we are leading the league. We have a fast team for 
our class and are proud of them. Each year, if the 
opportunity presents itself, we have one or two of the 
big circuses which show in the city. The grounds 
where they stretch their canvas is along the side of 
our institution, and between the afternoon and evening 
performances the circus people bring their entire 
show in our parade grounds and our men see a better 
performance than the people outside, as the performers 
work very hard to give cur men a good show. We 
have other entertainments during the season—lectures, 
grand opera singers, minstrels, etc. A few Saturdays 
ago, the Glee Club of the Chicago Chamber of Com- 
merce was with us all Saturday afternoon and gave 
the same performance they gave at the Auditorium in 
Chicago, with Mary Garden as soloist. She was to be 
with them here, but was called away on business, so 
she could not be with us. However, she promised to 
sing for us later in the season. After the ball game 
on Saturday, our men drill to the music of the band, 
the regular army exercises and calisthenics.”’ 


Here is the other: 


‘Amusements and entertainments are provided by 
motion pictures every Saturday afternoon, with road 
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shows and vaudeville performances on afternoons 
during week days, whenever available. For some time 
past we had weekly performances in our theater build- 
ing by vaudeville circuit. Recently we have been un- 
able to secure satisfactory arrangements with the 
managers and these regular shows have been sus- 
pended, and indeed we secure what road shows we 
can. The State College and High School pupils 
occasionally give performances to the inmates. The 
‘trusties’ have a baseball team and play some outside 
team once a week, and practise with the second team 
every evening. Sundays and Wednesdays a concert is 
given by the prison band, at present consisting of 
forty pieces.’’ 


These letters do credit to the hearts of the men 
who wrote them. They describe pretty well the pres- 
ent attitude of the prison-keeper toward his charge, 
and it must be confessed that they are in direct line 
with whatever sentiment in this country concerns it- 
self in the matter. But to my mind, the condition they 
describe amounts to an unspoken but constant apology 
to the wrong-doer for keeping him confined, a humane 
conspiracy against the penalties of the law, a tender 
readjustment of the penalties not contemplated by the 
law, which reacts in the more frequent commission of 
outrages against the innocent law-abiding citizen and 
ultimately the return of the prisoner to his eell. 

British prison discipline makes no apology to the 
felon for his confinement. Perhaps it is too severe, 
bat the offender from the moment he first crosses the 
threshold of the great bare jail is made to understand 
that he committed a wrong, which makes of him an 
enemy of society; that he was to blame for his deed 
and that society is able and ready to make him expiate. 

A United Press dispatch of February 11, 1927, thus 
indicates his treatment: 
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“‘A criminal’s first days in a British prison are 
spent in solitary confinement. Three times a day he 
hears another—when his food is handed to him through 
the bars of his cell. He can not pierce the impene- 
trable gloom of his first habitation in prison—the 
‘dark cell.’ 

‘‘Wrom there he is assigned to a working gang. 
Usually, the tasks allotted to a newcomer are labori- 
ous, monotonous, heart-breaking. Pickax and shovel 
are given him. Upon his conduct with this gang de- 
pends whether his work eventually is made easier. 

‘““The working hours are from eight to twelve 
noon. The afternoon shift from one-thirty to five; 
but there is no let-up. Jailers armed with rifles in 
addition to a ‘sap’—a solid rubber truncheon—hanging 
from the trouser-belt, watch the gang with alertness. 
Any slacking is the signal for bringing the ‘sap’ into 
play. British jailers are not gentle. Complete silence 
among prisoners is insisted upon. The penalty for an 
offense against this prison law is three days’ solitary 
confinement in the ‘dark cell’ on bread and water. 

‘A drastic task is given consistent offenders 
against prison rules. It is the adoption of a penalty 
handed out to violent prisoners in the days of the 
Pharaohs. A prisoner undergoing this punishment is 
shown a heap of cement which he must break down, 
load on to a wheelbarrow, carry two hundred or three 
hundred yards and dump. He is then made to reload 
the wheelbarrow and carry the cement back to where 
he got it, dump it and begin all over again. 

‘‘Hard work and willingness is rewarded. A 
prisoner found to be obedient and industrious is one 
day assigned to a gang performing easier tasks. A 
much sought for post is that of ‘trusty.’ Competition 
is keen while the vacancies are few. A ‘trusty’ in a 
British prison never escapes from the rigidity of dis- 
cipline, but he is allowed to perform his tasks without 
the eye of a jailer watching his every movement. A 
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prisoner serving a five-year sentence will be released 
on ticket-of-leave at the end of three and a half years, 
providing his conduct has been exemplary. Prisoners 
are paid at the rate of half a cent a day for every 
working day. At the end of a seven-year sentence the 
total emolument does not exceed eleven dollars.”’ 


Nothing will more clearly demonstrate the sort of 
discipline in a prison and the attitude of the prison 
officials toward their charges than the number of 
escapes. The same United Press story contains this 
account: 


‘‘Ten escapes were made from British prisons last 
year. All the fugitives were recaptured. The number 
of escapes were abnormal—the total during a year 
rarely exceeds two or three. The fact that those who 
made a dash for freedom were soon back again in jail 
was an ordinary matter of procedure. The rarity of 
escapes is a marked tribute to British prison discipline 
as exemplified from the governor of the prison down 
to the lowest paid jailer. It also is illustrative of the 
immunity of prison officials from grafting. The prac- 
tise of selling dope, liquor and even guns to the in- 
mates of jails, known to occur in the United States, is 
an unheard-of thing in Britain. Escapes from prisons 
result in quick action by the British Prison Commis- 
slon—a body governing prison conditions here. In the 
summer of last year, three escapes, each within a short 
period of each other, were made from Pentonville 
Prison in the suburb of London. <A few weeks later, 
an announcement was made in the newspapers that 
the governor, Major IF’. W. Blake, had resigned from 
his position.’’ 


The United States Census Bureau shows that for 
the first six months of 1923, the last period of which 
the Census takes account, 1,787 persons escaped from 
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jails and workhouses, while 641 felons climbed over the 
walls in state prisons and reformatories, or 2,428 in 
six months from all our prisons. If the same rate 
kept up for the second half-year, as no doubt it did, 
then 4,856 persons escaped from all our prisons that 
year, of whom 1,282 had been convicted of felonies. 

May 5, 1926, seven desperate convicts walked into 
the warden’s office in Joliet prison. They planned to 
kill him and make their escape. The plan succeeded. 
They murdered the warden and got free. .Afterward 
six were recaptured, convicted of murder and, as there 
was no denial of their guilt, sentenced to be hanged. 
The Supreme Court, however, granted an appeal and 
stayed the execution. Three of them were executed 
July 15, 1927. Between the day of the murder and the 
day of the execution, and while the courts were delib- 
erating, the convicts made similar attempts to escape 
during which two other officers were killed. 

The Chicago Tribune of July fifteenth contains this 
editorial notice: 


‘‘There were seven in the beginning, but three are 
at large somewhere and one escaped the hangman but 
was killed trying to get away. It is by all odds the 
craziest case in the state, if not in the country. 

‘Most of the men were murderers when they were 
sent to Joliet. They were criminals who had killed in 
the course of crime, but legal justice saved them. They 
were protected from the penalty which would have 
been final. Punishment compromised with leniency. 
That cost the lives of three men employed by justice 
to serve its purpose. It failed to serve its own, and 
it required that three of its servants pay for its indul- 
gence to men who rightfully had forfeited their own 
lives. 

‘<The warden of the penitentiary was killed when 
the seven tried to break out. One succeeded, and 
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there were only six. They were convicted again of 
murder and later made another break for freedom, a 
policeman was killed, and again one succeeded in mak- 
ing good his freedom. There were only five. Another 
break away and another policeman was killed, and 
again one made good his escape—and there were only 
four. 

“‘In the last try for escape the jailer nearly lost 
his life, but it was one of the four murderers who was 
killed, and now there are only three waiting punish- 
ment on the gallows, and their custodians can only 
hope that they will be able to restrain and deliver their 
prisoners. 

“This is a fantastic record, believable only be- . 
cause the facts are indisputable. The criminal was 
protected at the cost of innocent lives, and with three 
of the murderers at large may not be ended. Stum- 
bling justice worked out a-tragic farce.’’ . 


The attitude of the prison official reasonably mir- 
rors the general public feeling. The American public 
is willing to see a felon punished for his crime. A 
theoretical punishment rather than a practical one 
seems to satisfy the general consideration. Even the 
cruelest, deadliest, most unreclaimable must be treated 
with consideration. True, for the murderer, the rob- 
ber and the rapist we consent to their imprisonment, 
we are not unwilling to take from them their reputa- 
tions, their homes, their chances for fortune, most of 
their comforts, and for a time their freedom, but 
what does the man, so lost to humanity as the crea- 
ture who goes out to rob and kill if necessary, care 
for his family, his reputation, the chance of fortune? 
He knows that a loss of liberty will be only temporary. 
About 4,000 killers were committed to prison in 1923 
and nearly 3,584 robbers, 8,574 burglars—a formidable 
little army for one year, to be sure, of killers and 
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would-be killers, all of whom did their bit. To these 
should be added 2,149 others who had outraged de- 
fenseless women and poor little girls. This host of 
18,307 represent only the casualties of that Black 
Army to which they belong. The great majority of 
the undiscovered and unvanquished host wreak their 
dreadful malice practically without restraint. 

Two penalties if enforced would practically empty 
our prisons of this class of offenders: 1. capital pun- 
ishment; 2. corporal punishment. The people of this 
country will agree to the ordinary privations which a 
convict must suffer, but at present sentiment will not 
agree to physical suffering. The felons just named 
inflict untold misery, humiliation and physical suffer- 
ing upon their victims. To make them suffer the same 
way, as I shall presently show, would stop the crimes. 
It seems to the writer that our situation must grow 
very much worse before it will get better. Neverthe- 
_ less, it may be worth while to present the following 
views on capital punishment and corporal punishment. 


CHAPTER XX 
THE LIFE SENTENCE 


Tz increase in the number of convicts in the pris- 
ons of the United States who have been condemned to 
life imprisonment tends strongly to demonstrate how 
surely that penalty is losing its effect as a deterrent 
of murder. Indeed, it may almost be asserted that the 
increase of the crime of homicide has kept a strangely 
even ratio with the increase of sentences for life, and 
as the number of sentences for life has increased, the 
number of death sentences in almost like ratio has 
diminished. It is a terrible reflection that of the 7,548 
persons imprisoned for life, hundreds were originally 
sentenced to death, but had their sentences commuted. 

The United States Census shows: 


PRESENT ON— Commitments 


During the Year 
n. | June | June } June 


1 
1910 | 1904 | 1890 
106 


[i] | [me 
92 143 133 11 130 
7,548 | 6,444 | 5,026 | 2, 766 1 eis ois 783 


640 

In 1923 out of the 81,479 persons confined in the 
greater prisons and reformatories 14,303, or more than 
one out of every six, were there for unlawful killing. 
One often hears people say: ‘‘If I had to take my 
choice between life imprisonment and the gallows I’d 
choose the gallows.’’ During my thirty years on the 
Bench, I’ve seen a great many people offered the lib- 
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erty of that choice, but never yet have I seen one of 
them that did not choose to live. 

The fear of death is the great protector and pre- 
server of the races of men and beasts. Without that 
fear to warn and protect them, all living things would 
have perished off the face of the earth. Not once, but 
a dozen times at least, I have had prisoners turn to 
me after their sentence and, in open court, thank me 
for condemning them to life imprisonment. 

No heavier responsibility ever falls on the 
shoulders of a human being than the duty of a judge 
to decide whether a man shall live or die. It is my 
theory that when a man goes out to rob and, just for 
a little soon-to-be-spent money, takes the life of an 
honest person, the robber should die for his crime, if 
any one ever should suffer death for crime. 

Once I sentenced to life imprisonment a man named 
Joseph Welcome. I thought it might be helpful to 
show the people, who had gathered to hear the sen- 
tence, that life imprisonment was not such an easy 
experience as it was ‘‘cracked up’’ to be. The sen- 
tence on Welcome was pronounced just a few weeks 
before Christmas, sixteen years ago. It was taken in 
shorthand as I spoke, and soon was printed in the 
press generally in this and other English-speaking 
countries. I received a newspaper, indeed, from Cal- 
ceutta, containing the words of the sentence, and two 
from Australia. 

Welcome pleaded guilty to having murdered Mrs. 
Mary McLean, March 22, 1909, in a boarding-house 
she conducted at 1144 West Monroe Street. The pris- 
oner changed his plea from ‘‘not guilty’’ after eight 
jurors were chosen. It was shown that he forced his 
wife to become a ‘‘white slave’? and shot her for 
refusing to give him money. Mrs. McLean was shot 
and killed while attempting to save Mrs. Welcome. 
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In sentencing Welcome, I said: ‘‘Welcome, you 
committed a terrible crime. Your punishment is to be 
more terrible still. You compelled your own wife to 
make public commerce of her soul for your gain. 
When she sought to escape, you shot her. It was not 
your fault she lives, and you, in fact, then killed an- 
other woman, who was making her cleanly useful way 
in the world. You could hardly get twelve men in the 
Jury Box who would not inflict the death penalty on 
you, yet it is the policy of the law to regard a plea of 
guilty as in some measure of itself a mitigation. 

‘“‘The instinctive, unreasoning horror of mankind 
regards death as the most severe punishment. This 
idea is not correct. You are now to receive a sterner 
punishment. Your victim died but once. You. will 
die a hundred times. You will suffer more the day 
you put on your prison clothes than she did in her 
death. After that, there will be only the hopeless, 
painful years from day to day, from month to month, 
stretching out for ever and in agony. 

‘“You will be wiped out of human knowledge; even 
your name will be taken from you; henceforth you will 
be known by a number. Without the permission of 
your guards, you will not be permitted to lift a hand 
or whisper a word; you will have no right except the 
right to mere existence. 

‘“‘In four or five years the eternal solitude and 
silence will begin to crush in upon you like an iron 
weight. You hear that street-car bell ringing in the 
street as it passes now? You will remember it in after 
years as the most exquisite music. It will mean 
hurrying crowds that go where they like and do as 
they please; it will mean the greatest of all pleas- 
ures—freedom. 

‘“You can only dream of it day by day and by 
night and your dream will be torture unspeakable. In 
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the summer you will guess that there are cool rivers 
running somewhere under green trees and you will 
long for the sight even of a green leaf with an aching 
you never thought you would experience. 

‘*In a few weeks the holidays, with their lights and 
festivities and happiness, will be here, and many a 
Christmas will roll over you in your iron cage and 
high stone wall; but you will never hear a child laugh 
again. 

‘“You are so elated now at the thought: of saving 
your life that you do not realize all this. I want you 
and the others here in the courtroom to understand it. 
You are not sorry yet for your crime; you have only a 
great self-pity. There will be few worse men than you 
in that prison, but have no illusions. Welcome, the 
law has taken its full and ample revenge upon you.’’ 

This sentence was published pretty generally in 
the newspapers of the country. Probably it at the 
time made some impression. 

I was mistaken in my prophecy. Welcome is 
already walking the streets of Chicago again, as free 
as air. He was released after serving ten years. 


‘‘The relative number of persons sentenced to 
death has declined steadily from 1890 to 1923. At the 
same time the number sentenced to life imprisonment 
has steadily increased to an extent which can be ac- 
counted for only in small part by the replacement of 
‘capital punishment by life imprisonment.’” 


The records show how the murder rate has steadily 
increased in 28 cities of this country from 5.1 to the 
100,000 population in 1890, to 11 to the 100,000 in 
1926.? 


1United States Census: Prisons, page 110. 
2The Homicide Problem, F. L. Hoffman. 
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| A gentence of life imprisonment is not the best 
deterrent, because every one understands that, for one 
with friends, there is no such thing as life impris- 
onment. 

To be sure any punishment of imprisonment, no 
matter how short the term, will act in a degree as a 
deterrent. No doubt if there were provided a statu- 
tory penalty of imprisonment of one year for murder 
it would in certain instances deter. But to affix so 
light a punishment for so heinous a crime would gen- 
erally cheapen a killing. If the law itself belittles 
an assassination can we expect the evil-disposed to 
increase their veneration for the statute. The more 
profound the suffering to be endured by one who is 
deliberating whether he shall commit an offense the 
greater will be his reluctance to take the risk. When 
the penalty for an offense is much below the malignity 
of the offense the penalty itself encourages its de- 
fiance. Still as we have seen where the penalty is 
harsh out of proportion to the malignity of the 
offense juries will not convict the guilty and judges 
will find some way to avoid sentence. The penalty 
abolishes itself. 

Life imprisonment seldom means life imprison- 
ment. It embodies well-founded hope. No one knows 
the nature of penalties better than the crook himself. 
Even in England a sentence of life imprisonment is to 
be reviewed every twenty years. 

The law in Illinois illustrates the general senti- 
ment of the nation. The Illinois statutes have prac- 
tically abolished life imprisonment. They provide 
that any one sentenced for life may be subject to 
parole after twenty years. After twenty years, who 
will oppose his release? While that is not everywhere 
the law, it is everywhere the sentiment. 

If we are going to have life imprisonment as a 
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penalty, let us make it absolutely life imprisonment. 
If we do not make that penalty really for life, let us 
quit fooling ourselves by calling it life imprisonment. 
It does not fool the criminals. They know. 


CHAPTER XXI 
THE DEATH PENALTY WHEN JUSTIFIED 


Suoutp capital punishment be abolished in the 
United States? A general answer yes or no is impos- 
sible. In some states as in foreign countries that 
terrible penalty may with comparative safety be oblit- 
erated from the statute books. In most states and 
most countries the infliction of the death penalty for 
murder remains not merely justifiable but also neces- 
sary. 

Where the death penalty fails to deter the assas- 
sins, its infliction amounts to so terrible an assumption 
of prerogative by the state, so ferocious in execution, 
so hopeless by destruction in consummation, that it 
never should be inflicted on a human being. So in 
places where the spirit of the people and the condi- 
tions of the government do not require the deterrence 
of the scaffold, the gallows should be taken down. On 
this subject abstract reasoning amounts to mere chaff 
blown by an idle wind. Experience and the results of 
experience alone must solve for us the problem. In 
this country each state must solve its own problem. 

Every one judges vital problems from where he 
stands. I look at this question from thirty years on 
the Bench and many years at the Bar. It has been 
my solemn duty to sentence men to death. No mat- 
ter how well they deserved their fate, nor how neces- 
sary I thought that fate must be for the preservation 
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of public safety, yet, whenever the day of execution 
drew near it always brought to me sleepless nights. 
I can shut my eyes and see the condemned faces yet as 
they listened to the death sentence. I believe every 
judge is that way. Nevertheless, there is a thing more 
terrible, and that is for one creature with a wicked 
motive to destroy another. 

Every hour of every day in the United States some 
poor human being falls dying under the hands of an 
assassin. Three times every hour the dwelling or 
building of some person is broken into by a thief; five 
times every hour some one fronts the deadly pistol of 
a robber. There is nothing in the civilized world to 
compare with this shameful condition. There never 
was a civilized nation in all history so disgraced and 
afflicted. 

What is the matter with us? 

If one with premeditation commits a murder in the 
United States and is careful the chances are six to 
one he will never be arrested, twelve to one he will 
never be convicted, and a hundred twenty to one he 
will never die for his crime. If he be sentenced to 
prison for life and have no money or influential 
friends, there will occur no such necessity. The more 
money he has and the more influential his friends, the 
sooner he will be released. How is this condition of 
affairs possible? It exists, gentle reader, only be- 
cause you do not care whether it does or not. 

A political assassin, who believes that his act is a 
sacrifice for the good of his country, usually figures 
that his glory will not become immortal without his 
own martyrdom. Even he often plans beforehand for 
his escape. 

The premeditated taking of human life by the most 
callous criminal is too important an affair not to sug- 
gest its own most far-reaching consequences. The 
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premeditating, predatory murderer always plans his 
escape. Why? Simply because he has thought out the 
results of his capture. 

The murderer calculates all of his chances. If he 
lives in Indiana, he knows that the chances against his 
being executed for his killing are three hundred to 
one; in Chicago, they are one hundred eighty-two to 
one; in New Orleans, seventy-five to one. In Wash- 
ington, D. C., during 1925, there were sixty-one mur- 
ders and no executions. In Buffalo an assassin stands 
in harder luck, for one in every thirty-five is hanged. 
Indianapolis in 1925 had forty homicides, and one col- 
ored man was executed. Seattle, had twelve homicides 
and no death sentence. The year before Seattle had 
twenty-nine homicides. Minneapolis had thirty-one 
killings and, of course, no executions; seven were sent 
to state’s prison in 1925, and two to the reformatory. 
Philadelphia had one hundred ninety-two homicides 
last year, and seven executions. Dallas had fifty-three 
homicides and no execution; Birmingham had one 
hundred twelve homicides and three executions; Bos- 
ton had twenty-four homicides and no execution. 

If we do away with the death penalty what shall 
we substitute? The nation has almost done away with 
the death penalty and yet life imprisonment hasn’t 
stayed the cruel hand. 

Every right-minded person in this world hates the 
death penalty, and would do away with it if he could. 
Every right-minded person in the world abhors war; 
great soldiers most of all dislike war. If the world 
must have wars, then instead of each side killing their 
enemies, is it sensible to ask why they do not capture 
without hurting them, and keep them prisoners? Un- 
fortunately, it is the predatory nations which start the 
wars, and they kill while waiting to be captured. So 
capital punishment should be abolished, but the mur- 
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derers ought to abrogate it first. In a few places, the 
assassins have nearly done so. To be sure, the time 
will never come but men will murder, though in some 
small countries in Europe the number of murders is 
few. Even in the United States, murder can be dimin- 
ished to a point where it will be as it once was in this 
Republic, a rarity and a thing of public horror. 

Garofalo, in his great work on criminology, con- 
notes the experience of the principal European coun- 
tries. In every one of the thickly populated 
countries of Europe, wherever the gallows was taken 
down, at once the murderer leaped exultantly and 
undeterred into the foreground of the picture. When- 
ever the death penalty, though not abolished, was 
unwisely diminished, the red crime increased in almost 
exact proportion as the danger of that punishment 
disappeared. He shows this to have been the case in 
Spain, Belgium, France, Italy, Prussia and Switzer- 
land. The fact that these statistics are now thirty 
years or more old does not in the least diminish their 
value, for human nature remains the same. The 
heart of Cain was no harder than the heart of Crippen; 
the infamous souls of Nero and Caligula can claim 
brotherhood with Leopold and Loeb. Garofalo shows 
that in Switzerland in 1874, after the abolition of the 
death penalty, homicides in five years increased sev- 
enty-five per cent. 


‘“‘The advantage of greatest weight in punishment 
_ is intimidation. In the death penalty this is a natural 
effect; by punishment restrictive of liberty, it is pro- 
duced in a measure incomparably less. 

“On this point no doubt is possible. Although the 
gallows does not intimidate all malefactors, it strikes 
terror into a considerable number, who are unaffected 


1R. Garofalo, Criminology, page 317. 
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by the menace of imprisonment, whatever its duration. 
If the death penalty were capable of disarming all 
murderers, there would be no necessity for its applica- 
tion. But there can be no question that it disarms 
many. Moreover, when the state puts murderers to 
death, it can do no more. If, however, it fails to do all 
it can, it is responsible for the human lives, which 
otherwise would not have been taken. When it is 
sought to do everything possible to prevent a given 
act, it is necessary to menace him who would commit 
the act with the greatest possible harm. Loss of lib- 
erty is not the greatest possible harm, for life yet 
remains. When the state abolishes the punishment of 
death, it authorizes murder. It says to the criminal: 
‘The risk that you run in killing a human being is a 
change of abode, the necessity of spending your days 
in my house instead of your own.’ In reality there is 
no abolition of the death penalty. In relinquishing its 
own right to inflict this punishment, the state thereby 
recognizes in others the right to take life. We are 
here confronted with a vicious circle. Is it not better 
that death be inflicted by the state than by individuals? 
That is the sole question.’’ 


The crime records of the United States furnish 
direct illustrations of the fact that where the death 
penalty is provided by law and rarely inflicted, that 
the murder rate ran high, but whenever the law woke 
up and paid unlawful death with legalized death, that 
is, when the law fought the assassin with his own 
weapon, others of his kind grew less dangerous. With 
no fear of successful contradiction, I assert that this 
is the experience of every country and of every great 
city in the world. Mind there are two or three large 
cities in the United States which, for exceptional rea- 
sons as I shall point out, do not require a law authoriz- 
ing capital punishment, just as there are several of 
the smaller and more fortunately populated states and 
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nations which are spared the need for a scaffold. All 
experiences will justify this statement. I take the 
more extreme cases because they make clearer the 
workings of the influences which protect or endanger 
life and property. The instances here given, because 
of their extreme proportions, serve better than less 
noted cases, just as a strong light makes objects 
plainer than will a weak light. 

There was a murder in Chicago every day for sev- 
eral years, and not a single execution; then two young 
desperadoes were hanged. Not another murder hap- 
pened in Chicago for four weeks, and only three in six 
weeks. Is it unfair to claim that twenty-five to thirty 
law-abiding citizens are alive to-day because a jury 
was merciful enough to the public to render justice to 
the guilty? Then only two or three executions oc- 
curred a year for the next two years. In a little while 
the city forgot. Justice sheathed her sword. The 
sword of justice should have no scabbard. The mur- 
der rate leaped fiercely so that in 1919 there had been 
perpetrated three hundred thirty homicides and one 
hundred persons were awaiting trial for homicide. 

Suddenly the judges and juries awoke. In the next 
year fourteen death sentences were passed and eleven 
executed. Now watch the result: In 1920, the number 
of homicides had fallen from three hundred thirty- 
four to one hundred ninety; in the next year to one 
hundred ninety-four, a falling off in two years of 
three hundred seventy-six homicides. All of this 
means that juries by enforcing the death penalty prob- 
ably saved from assassination more than four hun- 
dred poor human beings, and, what is more important, 
kept four hundred men or women from being murderers. 
The third year, 1922, if possible, is more significant. 
In 1922, there was but one execution and the murder 
rate rose to two hundred twenty-eight. 
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In four of the cities of the state of New York, 
during the year 1925, there were perpetrated four 
hundred thirty-four homicides. There was little fear 
of the death penalty because for more than five hundred 
fifty homicides in that state during 1924 up to Jan- 
uary first of 1925, only four of the murderers paid 
the extreme penalty. But during 1925 the law grew 
sterner. Fifteen assassins died in the chair at Sing 
Sing and the murder rate in those four cities in 1926 
dropped to three hundred eighty-eight. In New York 
City alone it fell from three hundred seventy-four in 
1925 to three hundred forty in 1926. New York and 
Chicago, in their lawlessness, represent in a way the 
criminal surplus in all our large cities except Min- 
neapolis, St. Paul and Milwaukee. The sensitiveness 
of the murderer in the face of death for his misdeeds 
is reflected toc by any professional felon when he 
faces a law-enforcing power directed against offense. 
And those who contend that the death penalty is never 
needed to restrain the assassin forget that the preda- 
tory murderer is the boldest, craftiest, most desperate 
and most hardened of all offenders. For him is re- 
quired a deterrent more powerful than is needed for 
the ordinary lawbreaker. 

Which would naturally act as the greater deterrent, © 
imprisonment for a year or imprisonment for life? 
Can any one fancy what life would be valued at in a 
country where the penalty for murder would not ex- 
ceed a year’s imprisonment? Which is the greater 
deterrent a sentence of imprisonment for life with 
its hope for pardon or death in which there lies no 
hope? Can any one imagine one having the disposition 
of a robber or a burglar marching to the electric chair 
and refusing a commutation of his sentence to life 
imprisonment? 

Death rides the world as its supreme terror. Evil 
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men fear death more than any other consequence. Just 
at the back of every criminal intent threatens the 
probable consequences. No robber, no predatory 
murderer ever robs or slays in the presence of a 
policeman. 

Capital punishment can not in all cases deter the 
murderer, nor can a belief in God, but the fear of God 
has been a restraining influence through the ages. 
That the gallows does not always prevent murder 
constitutes no reason against it as a penalty, if in many 
cases it does so prevent. No one can tell how many 
times the fear of it has done so, but no one who has 
studied the records in this and other countries, and 
who is not blinded by his emotions, can deny that its 
threat does deter. Perhaps no truer picture can be 
presented of the working of the death penalty on the 
mind of one contemplating murder than is afforded 
by the Sautelle case, an account of which was published 
by the Massachusetts Civil Alliance in 1917. Colonel 
Henry Chamberlain of the Chicago Crime Commission 
thus referred to it in a recent address: 


“‘The facts are these: Isaac Sautelle decoyed his 
brother, Hiram, from Boston to Maine. Isaac intended 
to murder his brother and wished to commit the deed 
in a jurisdiction, where if caught and convicted, he 
would not have to forfeit his life. He drove through 
New Hampshire over the state line into Maine, as he 
supposed, and killed him. It happened, however, that 
he failed to cross the state line, but committed the 
murder in New Hampshire, where he was later tried 
and executed. He feared to commit the murder in 
the state of New Hampshire, because of the capital 
punishment law of that state. The adjoining state of 
Maine said that if he committed murder there, he 
should not pay the penalty with his life; he was willing 
to take chances over there in Maine, knowing that the 
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greatest penalty would be life imprisonment. Is it not 
fair, therefore, to infer that Sautelle’s awful murder 
was due directly to the supposedly humane law of 
Maine, rather than the stern law of New Hampshire 
with its death penalty?’’ 


Capital punishment can make of itself a rare oc- 
currence. When generally understood to follow as a 
certain consequence for deliberate premeditated mur- 
der such killing would grow very infrequent. At 
present, it is so rarely inflicted as to threaten with little 
effect. Life imprisonment is now the generally im- 
posed punishment for deliberate murder. Our crowded 
state prisons, constantly growing, our loaded court 
calendars, our startling police reports, show how in- 
effective it is as a deterrent. Every right-minded per- 
son shrinks from infliction: of the death penalty; no one 
welcomes the surgeon’s knife. But life or death for 
the unoffending depends upon their wise employment. 

Those who say that the murderer never considers 
the penalty before he pulls the trigger simply do not 
know what they are talking about. To claim that the 
death penalty is not a deterrent for murder is to prove 
that the claimant has had no experience with the 
criminal at large. His acquaintanceship with crimi- 
nals, if any, came after the felons were caught. 

Why is it that murderers often fear the execution 
of the death penalty so much that, after conviction, 
they strive to cheat the gallows by suicide? 

More than one hundred fifty murder cases were 
tried before me during my career on the Bench, and 
I have had some personal knowledge of at least five 
hundred tried elsewhere. Never during my long 
judicial career have I seen a murderer on trial who 
was not employing every trick, art and subterfuge to 
_ escape the noose; and, when the death penalty was be- 
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ing asked by the state, never yet have I seen a killer 
who was not overjoyed at a sentence of life imprison- 
ment. The more hardened the criminal, the greater is 
his fear of the rope. I have witnessed many a man, 
who has served at least one term in the state’s prison 
and who knows well what life in prison means, walk tri- 
umphant and translated from the courtroom after he 
heard the jury fix his punishment at life imprisonment. 

Some murderers are not criminals at heart; women 
or men who never committed another crime, at times 
overcome by some powerful motive of revenge, retalia- 
tion or jealousy, kill the object of their passion; for 
them the gallows has no terror—not but that the noose 
was in their minds before the slaying. There never can 
be a slaying, but that the consequences, at the time of 
the deed, were in the mind of the slayer. When one con- 
templates his own death as a consequence of his act 
and finds a certain elation in the contemplation, then 
the death penalty will have no restraining influence. 
The person who, in an overpowering fit of jealousy, 
kills the object of his affection, has a kind of 
satisfaction in the thought that his own destruction is 
a part of the deed. That is why so many of these 
killers commit suicide. Not many more than a hun- 
dred killers have been executed each year for the 
past ten years. We have had nearly one hundred 
thousand homicides; we have over fourteen thousand 
killers in our penitentiaries gathered from all those 
years. 

Appendix V is a report of the United States Bureau 
of Vital Statistics on the number of legal executions 
in the country for the six years from 1920 to 1925 
inclusive. A study of its details by the reader will 
furnish some remarkable deductions. ‘There were 
probably perpetrated in this country, during those 
years, more than sixty thousand unlawful killings. 
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For these homicides in the registration area compris- 
ing from eighty-two and two-tenths per cent. of the 
population in 1920 to eighty-nine and four-tenths 
per cent. in 1925, the death penalty was inflicted on 
six hundred seventy-two persons. But mark this: 
three hundred fifty-four were white and three hundred 
eighteen negroes. In 1920, 1921 and 1923, more 
negroes were executed than whites. There is no way 
of telling how many of these whites were moneyless, 
friendless or foreigners, but it is safe to say that a 
very large proportion were from that class. The 
reader from his own experiences and recollections may 
be able to form an estimate. I hesitate to give my own 
estimate. 

The sentence of life imprisonment has not deterred. 
Why should we everywhere abandon the death penalty 
for life imprisonment? Consider the injustice to the 
state done by these fourteen thousand life prisoners. 
But when they go free, as most of them will, other 
life prisoners will fill their cells. The knowledge that 
life imprisonment seldom means life imprisonment 
deadens the proper dread of it in the criminal’s mind. 
But so long as these assassins do stay behind the 
bars, they form a heavy burden on their law-abiding 
citizens. By what right do they demand this sacri- 
fice? Why may not as well any tramp leave his box 
car or his camp-fire in the woods and coming to the 
state declare: ‘‘I dislike work. I wish the rest of the 
country to support me. Give me a good hotel for the 
rest of my life, anyhow for the next ten or fifteen years. 
Take off my rags, put on me good clothing. I like 
scientifically prepared food and lots of it. I am pre- 
pared to loiter through five or six hours of light oc- 
cupation every day to keep my appetite up. My teeth 
aren’t very good, so kindly send me a first-class 
dentist; also I’d like my eyes examined every once in 
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a while. I hope you have an attentive doctor. I’m 
fond of amusements and since you have sports and 
theatricals in the evening, time will not hang so 
heavily. I see you have radios in some of the cells. 
I’d like one in mine. Indeed, almost the only thing I 
will miss will be indulgence in a few favorite vices, 
but maybe I’ll feel better to lay off them for a little 
while. Yes, I think I may do very well here—even for 
the rest of my life.’’? But a tramp has no right to 
make such a demand. In order to earn such an exist- 
ence, one must kill another first. 

herd lives a creature in the Minnesota State 
Prison who killed and outraged five women. He never 
outraged a woman without first dealing her several 
death blows. All his life the people of that state must 


-pay for that wretch’s keep and pleasures. What 


justifies his existence? True this furnishes an extreme 
illustration. But if the death penalty be justified in 
his case it also follows that its infliction is justified 
on the same grounds in hundreds of other instances of 
perhaps lesser depravity but of equal malignity. 

Garofalo says of Italy, what is five times truer of 
the United States: 


‘‘Much has been made by sentimental romancers 
of the grinding toll exacted of offenders condemned to 
penal servitude. But I venture to say that none of 
these writers ever saw the inside of a penitentiary. 
The actual fact is, in Italy at least, that the majority 
of such convicts are engaged in nothing more terrible 
than knitting! Compare with this in point of severity 
the lot of the workman who sweats in foundry, or 
rolling mill, or that of the peasant, toiling under the 
burning rays of a midsummer sun, and say, if you 
can, that the expression ‘hard labor’ of the penal 
sentence is not the bitterest sort of irony.’ 
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It is said that nine-tenths of the inmates of our 
great prisons never lived better, saner, safer or more 
comfortable lives than they do inside the prison. The 
structural iron worker, the freight brakeman in winter 
running over icy box-cars, the sewer-digger, even 
mail-carriers in cold and heat could well afford to 
trade places with the convicted murderer as far as 
general comfort goes. 

Several of our states have abolished capital punish- 
ment, except for murders committed by convicts in the 
state prison; others retain it only for treason. Noth- 
ing could well be more inconsistent than such legisla- 
tion. If the scaffold acts as a deterrent for 
murder-minded persons inside the prison, why should 
it not deter outside? If that sentence deters from 
treason, a crime most unlikely, why not save the lives 
of many law-abiding citizens by prescribing the same 
penalties for premeditated murder? 

Reformation of the offender of course is one of 
the purposes of punishment. But reformation can not 
be a purpose joined to the death penalty. True, the 
condemned nearly always feels reformed before the 
scaffold march begins, but his reform benefits no one 
except himself. And so with an actual life prisoner, 
his reformation falls at his own feet. No one else re- 
ceives any benefit from it. The objection that life 
imprisonment is more beneficial to the public because 
it affords a chance to reform the assassin merits little 
consideration. 

No challenge from crime flung in the face of the 
American people ever surpassed in boldness and con- 
tempt for law the killing of that editor in Canton, Ohio, 
in August, 1926. It graphically pictures the attitude 
of the American outlaw. . 

Strangely paralleling that tragedy was the assas- 
sination of James King, another editor, in San 
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Francisco, away back in 1856. The slaying of King 
started the great vigilance movement, which in one 
year changed unsettled and pioneer California from 
the most lawless state in the Union into a state as law- 
abiding as Massachusetts. San Francisco, then hav- 
ing a population about the same as Canton to-day, had 
developed about the same sort of lawless background, 
with utter fearlessness of legal restraint among the 
outlaws and the immoral. Some officials were incom- 
petent, others corrupt; wickedness flaunted itself 
brazenly before the door-steps of decent homes, and 
in the faces of clean-minded men, gentle women and 
innocent children. Alike, in both cities no one seemed 
to care. 

In each place, however, appeared a journalist who 
flamed with an exalted idea of the proper purpose and 
mission of a newspaper. A journal that simply sold 
news, he maintained, failed in the highest duty. The 
press had also sentinel duty, soldier duty, the obliga- 
tion to fight evil, to protect the good. No matter how 
neglectful and crime-ridden a community, there resides 
in it, though often latent, the power and inclination to 
crush wrong and lift up righteousness. Evil is always 
in the minority. 

These two editors, each in his own town, and 
separated by seventy-five years of time, with the self- 
same voice cried out to the sleeping consciences of their 
fellow-citizens. At first they seemed to call to empty 
air. But their words, a prophet’s cry, echoed and re- 
echoed till the merchant, the laboring man, the house- 
wife, the professional man began talking uneasily 
about the disgraceful situation in which they found 
themselves. Angry vice captains also heard. So sure 
were they of their own safety that they threatened 
revenge, when bribery failed. Mellett, they say, could 
have got fifty thousand dollars, for his silence. He 
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could not be bought; even as, long ago, James King 
in San Francisco could not be bought. 

An ex-convict killed James King on the open street. 
Absolutely certain of protection from the crime 
masters who owned officialdom, he rushed to the police 
for safety. 

- In a back room of some brothel or gambling-house 
in the jungle of Canton, the crime masters tried Don 
Mellett for endangering their control and sentenced 
him to death. In no other civilized country to-day 
would such a thing be possible. Fifty years ago, in 
southern Italy, it might have happened, but not there 
to-day. Here, in both instances, brazenly and 
absolutely sure of immunity, without pity or mercy, 
the enemies of society carried out their decree. In 
neither instance was it amurder. It was an execution, 
consummated after judgment, by a dominating but 
secret power. 

If this power, organized and forceful as it is, 
existed only in Canton, Ohio; if this partnership be- 
tween crime and politics affected but one state in the 
Union, we might be excused our unconcern. But the 
power of the underworld, to some degree, stretches 
everywhere. It is the constant effect of crookdom in 
American cities to link itself with politics. The crook 
can so readily and so strongly aid the politician; the 
big politician depends so absolutely on the little one; 
and every one with a political ambition depends so 
greatly on both the big and little politician. 

But, as we have seen, latent in every community 
sleeps a great good giant. The shot that killed King 
in San Francisco awoke this giant. At his command, 
the citizens organized. They formed companies of 
twenty men each. After short and stern but fair 
trials, they found four men guilty and hanged them 
at once. That was enough. They ordered scores of 
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others into banishment. Next day desperadoes 
crowded the boats, out into the Pacific. In thirty days 
San Francisco was freer from crime than any other 
city of its size in the United States. The movement 
spread through all California and the West. 

No mob impulse ruled these vigilantes; no spirit 
save a high resolve for justice. Ballot-box stuffing, 
which had made a mockery of elections, was classed in 
penalty with murder. As a matter of fact, it is 
treason. Yankee Sullivan, who, along with others, had 
been accused of stuffing the ballot boxes, committed 
suicide in a prison managed by the vigilantes. Other 
election offenders were ordered into banishment which 
they accepted at once and gladly. 

The model created by the vigilantes installed itself 
in most of the new lawless states. In 1853, Virginia 
City stood perhaps as the wildest town in the United 
States. At last sober, earnest-minded men of the 
community formed a vigilance committee. During 
January, 1854, they hanged twenty-one robbers and 
desperadoes. February saw Virginia City as peaceful 
and free from crimes of violence as any eastern city. 

Opponents of capital punishment, who believe that 
the death penalty does not deter with profit, read the 
records made by the vigilance committee in the early 
history of our Western States. 

Still, it was not the hanging of four desperadoes 
which drove crime from San Francisco. These execu- 
tions indicated the final fact which the proper enforce- 
ment of the death penalty always evidences, that the 
law-abiding citizen had awakened to a firm determina- 
tion to establish justice. That was the ultimate force 
that cleaned up the town. Nor is the infliction of the 
death penalty itself ever more than the most solemn 
promise to the malefactor that he in his turn will 
meet with the unbending will of the people to maintain 
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their laws. Above all other punishments it towers the 
most visible and unyielding. 

The execution of Don Mellett by the jungle kings 
merely illustrates and emphasizes the growing bold- 
ness of crime this country over. Never before was 
crime so insolent and so unrestrained. Criminal 
fearlessness and hardihood increase ferociously every 
day. The challenge of the criminals at Canton is 
everywhere and all the time being repeated and flung 
in the faces of the entire American public. What 
shall our answer be? Not to organize outside the law 
and without the law. That is not only unnecessary, but 
unjustifiable as well. Let not the answer of American 
citizens disgrace America by a gibbet on the street 
corner. Let the answer ring from the Jury Box. If 
the citizens of this country had gone into the Jury Box 
and followed their oaths without prejudice, sympathy 
or passion as they do in other lands, this awful condi- 
tion would not now disgrace our nation. The heaviest 
evidence of want of respect for law in the United States 
comes from the Jury Box. If this Republic would be 
free from its present nightmare of crime, it must call 
into the Jury Box the old, stern, honest determination 
of the western vigilantes, seeking not for revenge or 
even for retribution but for justice—impartial justice 
to the accused. 

Often wardens of prisons are opposed to capital 
punishment, and for the strong reason that the actual 
execution of a criminal, which it is their duty to super- 
vise, is the most repellent of all official functions. 
Through months, maybe for more than a year, they 
have known and, no doubt, pitied the repentant and 
helpless creature it is going to be their duty to destroy. 
Having performed this terrible office many times, no 
wonder, that, out of regard for their own repugnance 
to the deed, they permit their pity for the murderer 
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to overcome their consideration for the protection of 
the public. 

The warden of a prison is seldom a safe witness as 
to the need for any kind of punishment. If he be 
not a man of very level emotions, he will be too harsh, 
or else too lenient. In the opinions of the attorney- 
generals hereafter quoted, we have a cross-section of 
unlimited experience and also expert evidence of 
the highest value on this tremendous problem. If 
the execution of a murderer will save the lives of law- 
abiding citizens who else will perish miserably at the 
hands of other killers, then the supreme obligation 
rests upon the officers of the law and the citizens in 
the Jury Box to see that the murderer is executed. If 
these fail in their sworn duty and spare the murderer, 
before God and their fellow men they share the guilt 
of the next assassin. 

The humane judge, or sheriff, or jailer, or juror 
dislikes the actual infliction of the death penalty as a 
surgeon shrinks from the pain he knows he is going 
to inflict with his operating knife. 

Warden Lewis C. Lawes of Sing Sing prison is 
opposed to the death penalty. He could not be the 
humane high-minded gentleman he is and welcome its 
continuance. Since 1891 there have occurred two hun- 
dred sixty-two executions at Sing Sing, or on an aver- 
age of about seven each year. The homicides for the 
state must have reached on a rough average four 
hundred seventy-five a year or about one execution for 
every sixty-seven killings. One hundred two of 
these dreadful occurrences have been carried out under 
Mr. Lawes’ wardenship. 

The contention that the state has no right to take 
human life has little foundation. Nations have exer- 
cised the right and power to proceed with the destruc- 
tion of any individual when his death becomes 
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necessary to the safety or integrity of the state. The 
welfare of the whole people is the supreme justifica- 
tion of government. From the beginning of history 
the exercise of this prerogative has been found justi- 
fied and necessary. Our own nation, the most clement 
and regardful of personal rights among all the govern- 
ments, killed four hundred thousand patriotic and 
brave men of the South during the Civil War. She 
has never hesitated to demand the lives of her soldier 
citizens whenever the sacrifice was needed. So when 
it becomes necessary to preserve the lives of its law- 
abiding citizens by taking the life of a malefactor 
either on the scaffold or by confining him within pris- 
on walls, during all his existence, or for a term of 
years, it is no defense to say that when the state thus 
destroys him utterly or appropriates all or a part of 
the years of his being, that the state thereby deprives 
him of something it can not return. When he 
wrought the guilty deed he knew its price beforehand. 
That price was a part of the bargain of his citizen- 
ship. The welfare of all his fellows is of greater 
importance than his single fate. He could have pre- 
vented his own calamity by pity for the agony of his 
victim and those who loved that victim. The mur- 
derer who dies for his crime can not blame the law, 
he has only himself to blame. 

The two large countries, Italy and Russia, furnish 
in their awful murder records and history of lawless- 
ness as strong arguments for the maintenance of the 
death penalty as Great Britain with her contrasting 
record. Italy and Russia have abolished capital pun- 
ishment and thereby encouraged the trade of assas- 
sination. It can not be said that the high murder rate 
in Italy is due to the hot quick-tempered character of 
her people. Her murder rate is four times that of 
Spain where the inhabitants are as tempestuous and 
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quick-tempered as the Italians. The Italians are a 
gentle-hearted race, and among the first races of man- 
kind in genius and honor. No one who has lived long 
in Italy wishes to live anywhere else. Yet Italy is 
afflicted with a morbid sentimentality toward crim- 
inals, evinced by her statute abolishing capital punish- 
ment. All the sentimental criminologists go to the 
Italian writers for their theories. 

The murder rate in Italy is six times that of 
Canada or Scotland or Ireland, and four times greater 
than that of any other country in Continental Europe. 
In France, where more clemency is shown and the 
executions are not so sure as in England, but the death 
penalty is still frequently enforced, the murder rate 
remains comparatively low but still keeps higher than 
that of Great Britain. It may almost be asserted that 
Great Britain by sternly enforcing capital punishment 
has practically abolished murder. 

To produce the records of execution of our last 
few years, in order to show that the death penalty 
does not deter from murder, accomplishes an opposite 
result. Twelve thousand cruel-hearted individuals 
killed their brothers in 1926, of whom eleven thou- 
sand, nine hundred twenty-five escaped the death 
doom. No wonder the death penalty is not much of a 
deterrent, and yet, as is demonstrated in these chap- 
ters, even the few examples on our scaffolds saved 
yearly many hundreds of innocent lives. 

It may almost be asserted that no one murders for 
gain in Great Britain or Ireland. The law has made 
that trade too unprofitable. With us, since hijacking 
and bootlegging became common, every year some peo- 
ple grow rich at murder. 

For the last few years, London presents a most 
interesting record. London is the metropolis of the 
entire world. With a population of eight million, she 
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shelters hundreds of thousands of every known race 
and creed. If poverty and need really constitute 
temptations to crime, there is no part of America, 
great or small, which can begin to equal London in 
poverty. In the British capital one visions without 
much search hopeless misery, never-ending hunger and 
need, without a horizon. If drunkenness be an incen- 
tive to crime, the doors to dissipation swing open on 
every corner of her streets. And yet, in 1924, the city 
of London had only sixteen murders. Most of the 
homicides listed as murders in London, we in this 
country would not classify as murders at all. For 
example, in 1925, London had twenty-seven homicides, 
which the police classed as murders; seven of the 
assassins committed suicide at the time of the killing. 
Clearly there was no thought of gain and little pre- 
sumption of malice aforethought in that unhappy 
seven. Of the other twenty, four were abortions, and 
the criminals were dealt with for that crime. There 
could be no notion of gain in those four cases. 

This reduces the total count to sixteen. Of these, 
one insane person killed three others, then himself, 
which leaves twelve; another insane man killed two, 
which leaves ten; four others charged were found to 
have been insane at the time of the crime, so they were 
never brought to trial, but consigned to an asylum. 
Five were found guilty and sentenced to death. There 
was not a robber among them all. One is struck by 
the proportion of the insane among the accused. Their 
large ratio only emphasizes the explanation that no 
one in his senses will for any but an overmastering 
passion go up against the deadly, quickly acting 
machinery of the British law. In 1926 there were only 
sixteen murders in all of London. In 1924 with the 
four years preceding there were perpetrated in New 
York City 1,094 homicides for which there followed 
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eleven convictions in the courts for murder in the first 
degree. In the whole city of New York for 344 homi- 
cides in 1920, there was but one first-degree murder 
sentence; for 307 homicides in 1921, three; for 350 
homicides in 1922, there were four; in 1923, for 303 
homicides, there was one sentenced for first-degree 
murder; in 1924, for 390 homicides only two received 
the death sentence. This great city pictures the gen- 
eral sentiment and condition of the United States. 

The juries of the United States show themselves 
very merciful to murderers; they are pretty cruel to 
innocent victims of murderers. The British courts are 
rather hard on assassins. They have the highest 
sympathy for the law-abiding. The law can not be 
lenient to both. It must be harsh with the murderer 
and pitiful for the law-abiding or merciless to the 
innocent and lenient with the murderer. The crime 
of robbery follows in frequency and seems in direct 
relation to murder. There were 42 robberies and 
assaults to rob in all the city of London in 1925; not 
more than 150 in all England and Wales. There were 
1,702 in Chicago; 39,000 in the United States. But 
they apply the cat-o’-nine-tails for robbery in Eng- 
land. That is a cruel punishment, but cruel to whom? 
Certainly not to the thousands of decent citizens it has 
saved from robbery. 

In France during 1921 nine cases of robbery came 
before the Courts of Assize for trial. There were 
thirty-eight cases of robbery which did not amount to 
highway robbery; in other words, but forty-seven 
cases of robbery of both sorts for all of France. Out 
of one hundred’ twenty-one persons charged as prin- 
cipals or accessories of these crimes, twenty-seven 
were acquitted and ninety-four punished. That year 
two hundred eleven robberies were reported for all 
England and Wales. 
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Three hundred ninety-four persons were murdered 
in Cook County during 1925 and but two persons were 
executed for the crime. In 1924, Cook County, Illinois, 
had three hundred forty-seven homicides, for which 
two colored men went to the scaffold. In 1923, eleven 
assassins were condemned to die, but only Caspar 
Pastoni paid the extreme penalty. The clemency of 
the governor and the caution of the Illinois Supreme 
Court saved the others. Caspar, who died, was with- 
out doubt the least guilty of them all. In a frenzy 
of drunken jealousy he killed his wife. Most of the 
other ten killed for money. But they had smart 
lawyers and friends to pay for the costs of appeal. 
They all hope to be on the streets again in a few years 
and a large number of them will be. Caspar, however, 
had not a friend in the world, nor a penny to pay for 
his appeal, nor any way to send his lawyer down to 
Springfield to plead the extenuating circumstances 
that argued for mercy. So of the eleven, Caspar 
climbed the bitter gallows stair alone. It was just as 
well; without money or friends the unhappy Italian 
would maybe have spent the remainder of his cheerless 
days in the state prison. During the six years inclu- 
sive from 1920 to 1925 twenty-two persons suffered 
the death penalty in Chicago. Scattered about the dif- 
ferent cemeteries are the bodies of 1,623 human beings, 
who went into sudden horror-crowned death. Of the 
twenty-two who met the fate they inflicted sixteen 
were either foreigners or negroes. 

Attorney-General Barrett, of Missouri, in answer 
to a question concerning capital punishment wrote: 


‘“To my mind the chief objection to capital punish- 
ment is the inequality and discrimination in its 
application. It seems to be visited upon negroes, 
foreigners, and down-and-outers, and never upon a 
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powerful criminal, except when the crime has greatly 
aroused public sentiment. Perhaps the same objec- 
tion might be made to all of the heavier penalties of 
the law.”’ 


Outside of the court-house in the fine old city of 
Dusseldorf, they placed a wonderful statue of justice. 
In one hand, she held a scales, in another a sword. 
One night a crashing thunderstorm swept over Dussel- 
dorf and a lightning bolt struck the sword from the 
hand of justice. That is what ails American justice. 
In one hand, she holds an intricate and rusty scales, 
but she has lost her sword. 


CHAPTER XXII 
THE DEATH PENALTY WHEN NOT JUSTIFIED 


Wir the vast majority of any people a threat of 
penalties in their criminal law remains altogether 
unnecessary for their continuing righteousness. Most 
persons would continue to the end of their days, clean- 
minded, honest and honorable, if no courts, prisons or 
sheriffs existed. The law which controls their lives is 
not written on the statute books but functions from 
within their own hearts. 

And yet one need not be wholly misanthropic to 
believe that many thousands of women and men go 
through long careers, honored, honest and _ self- 
respected, who, were it not for their subconscious 
realization of the existence of those very threats, 
might offend against the supreme moral commands. 
No one can tell exactly how bad or how good one really 
measures until he finds himself tempted sufficiently to 
bring out the resistive powers of his disposition. To 
the tempted, security from dangerous results furnishes 
a major part in the composition of the temptation 
itself, 

So with communities; there must be still some 
happy places where no crime at all would occur even 
if no criminal statutes threatened and if no judge sat 
with power to punish misdeeds. However, these com- 
munities, if any survive, are in sparsely settled states, 
small in population, far removed from great centers, 
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and where each inhabitant walks in the unconscious 
but constant surveillance of his neighbors. Also they 
must be inhabited by a homogeneous race. Neverthe- 
less if we take any such town of even a thousand popu- 
lation, which is as above so rightly disposed, then add 
to it one anti-social dangerous inhabitant, straight- 
way the judge, the prison and the sheriff will become 
a necessity for the preservation of the general safety. 
The community may be able to restrain the dangerous 
man by other considerations than force, but it will 
be unwise to take a chance. 

Again, in a community which contains few law- 
breakers, where crime can be speedily detected, and is 
usually swiftly punished, the penalties for misdeeds 
need not be so severe as in the other places less for- 
tunately circumstanced. Consequently there are re- 
vealed countries across the sea and states in this 
Republic, where capital punishment and severe sen- 
tences generally are unnecessary to deter assassina- 
tion. -In confirmation of the above theory it will be 
found in an examination of those places that within 
their confines, all law is respected; that there occur 
not only few homicides but also the robberies, bur- 
glaries and other serious offenses are likewise of rare 
happening. In such a jurisdiction the commission of 
serious crime awakens general horror. 

Fourteen states of the Union, at one time or an- 
other, took down the scaffold and in its place estab- 
lished life imprisonment. These states ventured this 
great experiment under pressure of the insistent 
claims that the extreme penalty constituted not so 
good a deterrent as life imprisonment. The common- 
wealths which thus abolished capital punishment, were 
Arizona, Colorado, Iowa, Kansas, Maine, Michigan, 
Minnesota, Missouri, North Dakota, Oregon, Rhode 
Island, South Dakota, Washington and Wisconsin. 
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After giving life imprisonment a thorough trial 
and after a deep-searching examination of the results, 
the legislators of six of these states reerected the 
scaffold and in not a one of them has any serious 
effort returned to take it down again. These last six 
states are Arizona, Colorado, Iowa, Missouri, Oregon 
and Washington. From results in six of the eight 
other states which abolished capital punishment, the 
actions of their legislators seem justified. In two of 
the eight the change has proved a decided failure. 

No two countries, states or cities are so nearly 
alike as to make exact comparisons of their social 
conditions possible, and yet some countries and some 
states’ of this Republic resemble one another closely 
enough to present opportunity for a valuable study. 
Thus, the states of Vermont, New Hampshire and 
Maine lying nearly together present social and indus- 
trial conditions as well as.elements of population so 
nearly of a resemblance that they offer opportunities 
for. valuable comparisons. Indeed, the three states 
are so nearly of a pattern as to seem to be cut from 
the same piece of goods. The United States Bureau 
of Vital Statistics, to which I am heavily indebted 
through all this book, furnishes a table of the homi- 
cides by states.* 

Density of population constitutes an element in the 
causes for prevalence of crime. In 1920, Maine, 
which long before abolished capital punishment, had 
a population of 768,014 with 25.7 inhabitants to the 
square mile. She suffered in 1925 from seventeen 
homicides. New Hampshire and Vermont keep the 
death penalty on their statute books. New Hampshire 
had in 1920 a population of 443,082 with 49.1 inhabi- 
tants to the mile, and in 1925 six homicides, while 


1Appendix VI. 
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Vermont with a population of 352,426 and a density 
of population of 38.6 to the mile had only two 
homicides. 

It thus appears that the state of Maine in that last 
year had 2.2 homicides for every 100,000 of her popu- 
lation. The state of New Hampshire had 1.3, while 
the state of Vermont had 0.6.1. In other words Maine 
with no capital punishment had _ proportionately 
nearly twice as many homicides as New Hampshire 
and nearly four times as many as Vermont. 

In the first six months of 1923, being the last period 
for which we have a prison census, seveh persons 
stood committed to the Maine State Prison for homi- 
cide, one for New Hampshire, one for Vermont. Four 
began their terms for robbery in Maine; none in Ver- 
mont; none in New Hampshire. For burglary twenty- 
six were convicted in Maine, five in New Hampshire 
and nine in Vermont. The population of Maine, how- 
ever, was 768,000, that of New Hampshire 443,083 and 
of Vermont 352,428. The two last named for the 
purpose of comparison might be added together. 

It also appears that the history of the states which 
abolished capital punishment demonstrates that other 
serious crime had been rare through many years. 

In the state of Wisconsin it remains probable that 
the execution of assassins does not appear necessary 
to uphold the law and that life imprisonment continues 
sufficiently effective as a penalty to keep the number 
of homicides down to a minimum. And this is true 
although the state prison at Waupon holds eighty-eight 
convicts sentenced for life. The fortunate situation 
in that state is often brought forward to support the 
contention that the death penalty ought to be abol- 
ished everywhere. 


1Report of Bureau of Vital Statistics, Appendix VI. 
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A glance at the population of the state and its 
record will demonstrate that Wisconsin furnishes no 
criterion for the rest of the nation. 

The character of the racial stock which dominates 
that state affords some insight into the reason for this 
fortunate state of affairs. The people who control the 
administration of its laws and who exercise the larg- 
est influence, inherit the God-fearing traditions which 
are a part of their German life-blood. Furthermore 
the laws of criminal procedure were so simplified and 
made direct in their operation in Wisconsin that often 
a criminal caught in the commission of his crime will 
be wearing his prison uniform and beginning the 
service of his sentence the next afternoon in the state 
penitentiary at Waupon. In no jurisdiction of the 
country is the law better enforced, its penalty stricter 
applied and in no other state are the fundamental laws 
of right and wrong better.respected. 

In the year ending June 30, 1926, there were com- 
mitted to the state prison only three persons convicted 
of robbery and twenty-eight for larceny. In 1925, 
only one was sent to Waupon for robbery and twenty- 
eight for larceny, one for bank robbery and eighteen 
sentenced for unlawful homicides. The population of 
Wisconsin was in 1920, 2,632,000.1. In the United 
States during the first six months of 1923, the last 
year for which there is an official census, there were 
1,790 persons committed for robbery, and in the state 
prisons of Ohio in 1926, 295 prisoners were received 
who had been convicted of robbery. 


1In view of the above statement based upon statistical reports it 
is rather upsetting to come upon the following passages in the report 
for 1926 made by the warden: ‘‘Hven with our overcrowded condition 
with every cell filled and with cots throughout the corridors of the cell 
halls there has not been the slightest hint of discontent of any kind.’’ 
The Waupon prison is excellently managed. 
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As to the observance of law generally in other 
states where capital punishment has been abolished: 
In the state of Maine, for the first six months of 1923, 
seven prisoners for homicide were received in her 
state prison, four for robbery, twenty-six for burglary 
and only forty-three for larceny. 

For the same period in the state of New York 
there had been received 95 for homicide, 189 for rob- 
bery, 482 for burglary and 1,333 for larceny. In 
Rhode Island only one for homicide, none for robbery, 
nine for burglary and only thirty-seven for larceny. 
This low record for crime generally continues through 
all the states where capital punishment is abolished 
except through the states of Michigan and Kansas. In 
Michigan forty-three persons during that six months 
were sent to the state prison for homicide, fifty-nine 
for robbery and one hundred thirty-five for burglary 
and six hundred for grand larceny. In the state of 
Kansas thirty-seven were sent for homicides, thirty- 
one for robbery, sixty-seven for burglary and two 
hundred twenty-three for larceny. 

In all the jurisdiction where the law authorizing 
capital punishment was repealed and an increase of 
murders did not follow, it will be found that the 
highest penalty, although placed on the statute books, 
had remained neglected for long years. Public senti- 
ment resulting from the infrequency of crime had 
repealed the law long before the legislature did so. 
Therefore the legislative act constituted a mere ges- 
ture which left actual conditions as they existed be- 
fore. Without going too far into details let us examine 
two or three of the instances. 

The two states, Michigan and Wisconsin, almost 
equal in area, joined together on the north and lying 
side by side through their length, only separated by 
the friendly waters of Lake Michigan, both without 
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the death penalty, resemble each other in so many 
points that a study of their homicide conditions may 
produce some interesting results. That study will 
demonstrate that some places need the infliction of the 
most powerful deterrent and others can do without 
the extreme penalty. 

In 1920, Michigan had a population of 3,853,000 and 
a density of habitation of 63 to the mile. Wisconsin 
had a population of 2,637,000 and a density a little 
lower or 47 to the mile. The two following tables 
establish the remarkable contrast in the number of 
assassinations: 


Michigan 
1921 1922 1923 1924 1925 
ELOMICIOCS ais scccaterie es tess lente es 182 171 250 297 320 
Rates per 100,000 .......... 4.8 4.4 6.3 7.3 7.5 


While we have not the figures for the entire state for 
1926, yet the fact that in Detroit alone the slaughter 
has leaped from 211 in 1924 to 248 in 1925 and to 327 
in 1926 indicates a fearful increase in the state at 
large. 


Wisconsin 
1921 1922 1923 1924 1925 
Hiomictdes® ate ses be cices 6 one 6 60 48 61 50 63 


Rate? per) 100;0005.....23..2% 2.2 8 2.2 1.8 2.2 


Thus it will be observed that the homicide rate has 
increased very little during that same period in Wis- 
consin and that during 1925 for every one hundred 
thousand of the people of Michigan there were more 
than three times the number of killers in that state 
than lived in Wisconsin, and during the year 1924 
Michigan had five times as many. It may safely be 
asserted that in Michigan during the year of 1927 
there were perpetrated for every hundred thousand 
people within her borders six times as many homicides 
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as in her adjoining sister state. Such constantly 
recurring results must have definite common causes. 
What is the reason for the difference? The difference 
lies in the different kinds of population. The great 
bodies of citizens in both states are law-abiding, but 
is it not clear as noonday that there exists in Michigan 
a crowd of law-defying persons who need a different 
system of treatment than will be required among the 
law-respecting inhabitants of Wisconsin, North Da- 
kota or Maine? 

Chicago and New York and the other great cities 
of the country have capital punishment and also a high 
homicide rate. But as before pointed out, the death 
penalty in those cities in most instances lies harmless 
on the statute books. It is so rarely inflicted and when 
inflicted is so generally laid upon the poor and friend- 
less that its actual occurrences merely serve to 
emphasize to the murderous-minded the law’s innocu- 
ousness. Whenever in those last places, as has hap- 
pened at rare periods, the death penalty has been 
resorted to in any marked degree, immediately the 
murder rate has lessened. 

There are municipal wards in Chicago with more 
inhabitants than the entire city of Milwaukee, and in 
these wards there has not occurred a single homicide 
during five years. There are other wards in Chicago 
where the murder rate for a period of months has 
averaged oneaday. The difference in the crime situa- 
tion arises from the difference in the kinds of people 
who inhabit the several localities. There exists little 
need for penal statutes in keeping within the law one 
section while without the stern threat of penalties 
there are other wards only a mile or two away which 
would prove as unsafe as an African jungle. 

The city of Detroit had two and one-half times 
more population than Milwaukee but it also had nine- 
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teen times more people who in 1926 were ready to kill 
their fellows. 

In Kansas the law abrogating capital punishment 
was not formally repealed until 1907. During forty 
years no felon had perished on the scaffold. In 1872 
an act was passed that a person condemned should be 
imprisoned a year before his execution. Hven then 
he would live until the governor issued an order for 
his death. The result was that through the thirty- 
five years that followed the law, a death sentence in 
effect meant life imprisonment. So in Maine. Through 
years Maine had a law which like that of her western 
sister made that penalty ‘‘more honored in its breach 
than in its observance.’’ In Rhode Island, paradoxi- 
eal as it may seem, contrary conditions converge to 
the same contributing causes. 

The state of Rhode Island has an area of 1,248 
square miles. In 1920 its population amounted to 
604,000. Cook County with an area of 1,000 square 
miles holds a fermenting population of more than 
3,000,000. Rhode Island had 542,000 in 1910. She in- 
creased in population from 1910 to 1920 about 54,000 
and about 175,000 in twenty years. For a population 
to be settled in character and within constant sight 
each of the other tends strongly to right living. 

Cook County, Illinois, in twenty years added more 
than two millions to her population, a large propor- 
tion of which came from foreign countries. The same 
sort of penalties and machinery for the repression of 
crime which would be sufficient in Rhode Island might 
well be insufficient in Chicago which comprises nearly 
all of Cook County. 

Capital punishment was abolished in Rhode 
Island in 1852. In 1882 the law was modified to re- 
semble that now in force in North Dakota and in 
several other states: A convict already serving a life 
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term who makes a murderous attack upon another may 
suffer the extreme penalty. 

Also Kansas and Nebraska are enough alike in 
every way to afford some value from a comparison. 
The population of Kansas in 1920 was 1,769,257, that 
of Nebraska 1,296,372. The two populations in all 
respects are enough alike to form a parallel. Kansas 
abolished the death penalty. During the six-month 
period cited above, her greatest prison received thirty- 
seven killers, thirty-one robbers, sixty-seven burglars 
and two hundred thirty-three thieves. The Nebraska 
prison received eleven killers, seventeen robbers, forty- 
seven burglars and one hundred thirty-one thieves. 
What do these comparisons prove? They merely tend 
to establish that the commonwealths which have 
abandoned capital punishment, by so doing, have not 
increased the safety of life and property above those 
other states which have retained that punishment. 
The comparison does not necessarily tend to prove that 
the first states have erred in modifying the infliction, 
but it does establish that by that modification they 
have not in any way improved their defenses against 
criminals. In all but two of the states where life im- 
prisonment is the highest penalty, affairs would 
probably exist as they do to-day if the law had not 
been changed. Kansas probably needs a return to 
the old punishment; Michigan certainly does. 

Generally speaking, the state of Minnesota offers 
the same conditions of citizenship as Wisconsin. Only 
in the former state the dominating race is Scandi- 
navian, a people which has furnished to this country, 
as far as serious crime is concerned, the most 
law-abiding of racial contributions. Notwithstanding 
its two adjoining cities containing about 750,000 in- 
habitants, it has only 29.6 persons to the square mile. 
The gallows was not needed in Minnesota, nevertheless 
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within the past five or six years a ghastly crime im- 
pulse surged upward in Minneapolis—not so badly as 
in many cities of its size and yet the homicide rate 
began steadily to ascend. It was twenty-four in 1923, 
then twenty-nine in 1924 and thirty-one in 1925. Also 
the splendidly conducted state prison at Stillwater be- 
gan to choke up with the increase of felons. The kind 
of murder in Minneapolis, too, grew curiously distinc- 
tive. Many homicides showed long cool planning and 
atrocious heartlessness in their perpetration. Then 
a remarkable event occurred. 

A great newspaper awoke to realize the responsi- 
bility of its power. The Minneapolis Journal carefully 
planned a crusade of education. As a basis for its 
agitation it printed every day for a month an article 
from the author of this book and made these articles 
its basis of operations. 

Every page and all the energies of that great paper 
and its editors employed themselves in arousing public 
interest. Presently the public began to listen. At 
last in nearly every pulpit in the city, Sunday after 
Sunday, the clergy preached on the subject. Men’s 
clubs and women’s clubs made the crime situation their 
constant discussion. If two men talked on the streets 
the matter was pretty sure to be mentioned before they 
separated. Mass meetings were called, at one of which 
three thousand people attended. In the high schools 
pupils began to make reform of courts and criminal 
procedure their theme for essays. A commission of 
prominent citizens with Judge Oscar Hallam at their 
head set to work and prepared a code of amendment 
to the criminal laws which, if adopted, would have 
made of Minnesota in that regard a model for the 
nation. Unfortunately, when these were afterward 
presented, country lawyers in the legislature defeated 
all but two of these measures. 
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In short, public opinion concentrated itself upon the 
lawbreaker. The result began to appear in the ver- 
dicts of juries and the sentences of judges. Persons 
already criminal-minded shrank from a clearly visual- 
ized danger. Many of a mind which if let alone would 
by this time have turned to defying the law, changed to 
respect for the law and became educated into a dislike 
for crime. Then this remarkable thing happened: 

The murder rate dropped suddenly from thirty-one 
in the year 1925 to nine in 1926; and by October 1, 1927, 
only seven homicides had been committed during the 
year with a corresponding decrease in crime generally. 
No more striking illustration of the power of an 
aroused and united public opinion has ever been given 
except as illustrated in the vigilance days." 

Well, would not the simplification of the laws and 
directness in their enforcement as shown in Wisconsin 
produce the same result in all the states? It would 
help everywhere. But behind the law must wait an 
armed and vigilant public opinion. Whatever the 
situation in regard to crime, the citizen is finally 
responsible. 

Solon being asked what city was the best governed 
answered: ‘‘That when those that are not injured try 
to punish the unjust as much as those that have been 
injured.’” 

For years the press in Detroit and public-spirited 
citizens have endeavored to awaken the general in- 
terest. An excellent simplification of criminal law has 
been effected and yet the city of Detroit has more 


18uch intense public interest can not be indefinitely prolonged. 
As this book is being printed a relaxation appears. In consequence 
several fearful homicides have been perpetrated recently in Minneapolis, 
Among them the terrible murder of poor little Pearl Austen. 


2Plutarch. 
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white man murders than any other place in the United 
States, Canada or in any civilized Hurasian country. 
Three hundred twenty-seven homicides were per- 
petrated last year. From year to year in Detroit 
murder increases with ferocious rapidity. Why did 
not the press agitation and the simplification of the 
criminal laws produce the same result in Detroit as 
in Minneapolis? The answer is simple. The popula- 
tion of Detroit is altogether different from that of 
the Minnesota city and the sort of criminals in the 
former place respond only to a sterner treatment. 

There is only one way to retard that increase in 
Michigan and to protect those who otherwise «will 
perish under its cruelty, and that way is to reerect a 
gallows in Detroit. A savage thing to do, true, bloody 
and savage, but merciful as the surgeon’s knife.. Ten 
or fifteen predatory assassins on the scaffold each 
year for a few years would save a hundred lives a 
year. The experience of Chicago in 1920 above cited 
shows that. The life of one law-abiding citizen is to 
himself, to his country and to his family worth more 
than the lives of a dozen predatory murderers. 

Austria, France and Germany abolished capital 
punishment and afterward restored it. Switzerland 
also at one time abrogated the death penalty but later 
six Cantons reenacted it. 

On behalf of the special committee on law enforce- 
ment of the American Bar Association, I addressed 
in 1923 a letter to the attorney-generals of all the 
states asking for their views upon capital punishment. 


Russell W. Fleming, attorney-general for Colorado, 
said: 


“The average violator of the law, who is liable ta 
commit murder, fears nothing except physical punish- 
ment. It is true that confinement in the penitentiary 
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is physical punishment, but the sense of degradation 
and disgrace which comes with it in the case of the 
average murder is very slight indeed. In fact, some 
of the murderers are practically as happy in confine- 
ment as they are out of it. If, however, the penalty 
of death is always before them as a possible result 
of their crime, they are, in my opinion, more apt to 
pause.”’ 


A. H. Conner, of Idaho, said in part: 


‘<The modern tendency is to reform the criminal 
rather than punish him. The result is that our prisons 
have ceased to have much terror for the potential of- 
fender. Punishment for crime can have no great deter- 
rent effect until the courts, the wardens of our 
prisons, and the officers or boards, who hold the 
pardoning power, are actuated by the principle that 
an offense against society must be followed by a 
punishment swift and sure. The reclamation of the 
criminal is of great importance and must never be 
lost sight of, but it should be incidental to the punish- 
ment, not replace it. 

“May I venture to suggest for the consideration of 
your committee the thought which, of course, has oc- 
curred to all of you, that it is not so much the degree 
of the punishment which acts as a deterrent upon the 
criminal, as it is the speed with which the punishment 
follows the crime, and the certainty that the penalty 
must be paid?’’ 


Edward J. Brundage, of Illinois, answered: 


‘““One of my assistants has had a conversation with 
officers who have come in contact with burglars, bank 
robbers and hold-up men, and they state from con- 
versations with such lawbreakers, they were anxious 
to avoid a state where the death penalty would be 
imposed for some of those offenses, preferring to ply 
their trade in states where there was no death penalty. 
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If the death penalty was abolished a life prisoner in 
the penitentiary could commit murder ad libitum. In 
my opinion, the death penalty is a deterrent.”’ 


Ben J. Gibson, of Iowa, replied: 


‘““Up to about two years ago the number actually 
executed did not exceed a half-dozen. Two years ago 
during the height of the crime wave, murders in this 
state became very frequent, and as the result of a 
unified determination on the part of the people and of 
the officers to curb crime, the penalty was imposed in 
a number of instances. J am frank in saying that I 
believe there is no doubt as to the moral effect which 
immediately followed the imposition of the penalty. 
Crime decreased materially and when I use the word 
crime, I speak not only of murder, but of other crime.”’ 


Charles I. Dawson, of Kentucky, concluded his 
letter by saying: 


‘‘T am somewhat of the opinion myself that we still 
have some sections in this commonwealth where a good 
first-class hanging would go further to prevent the 
number of homicides we are having than any other 
one thing.”’ 


Jesse W. Barrett, of Missouri, answered: 


‘In Missouri, capital punishment was abolished by 
the legislature of 1917. In the period immediately 
following, capital crimes occurred with such frequency 
that the public sentiment of the state demanded the 
restoration of the death penalty. Accordingly, the 
legislature in 1919 in extra session, restored it. There 
are probably five or six convicted murderers in Mis- 
souri awaiting the death penalty at the present time. 

‘‘One of the reasons why the death penalty was 
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believed necessary was because of the argument that 
professional robbers about to be caught had no hesi- 
tancy in killing the police officers, since conviction for 
murder would bring no greater penalty than convic- 
tion for robbery. To my mind the chief objection to 
capital punishment is the inequality and discrimination 
in its application. It seems to be visited chiefly upon 
negroes, foreigners and down-and-outers, and never 
upon a clever and powerful criminal, except where the 
crime has greatly aroused public sentiment. Perhaps 
that same objection might be made, however, to all 
of the heavier penalties of the law. 

‘‘Punishment for crime is, of course, not intended 
to be mere revenge upon the criminal, but rather for 
the vindication of the law and the example to other 
offenders.’’ . 


George F’. Shafer, of North Dakota, said: 


‘“‘T beg to advise that capital punishment was 
abolished in the state of North Dakota on March 9, 
1915, except in cases of life prisoners being convicted 
of murder in the first degree. Prior to its abolishment, 
the death sentence had been imposed in this state but 
few times, due largely to the fact that, on account of 
the sparsely-populated condition of the state and be- 
cause the population was largely rural, there were very 
few murders. 

‘“We have very little to go on one way or the 
- other in the history of our state, as a guide in determin- 
ing whether capital punishment was a deterrent to 
crime, or whether its abolition has resulted in an in- 
crease in crime. Personally, I am of the opinion that 
it was unwise for the state to abolish capital punish- 
ment. While I would not wish to say that the absence 
of capital punishment has resulted in increasing 
murder within the state, I am inclined to think that 
its absence has encouraged the commission of other 
crimes, out of which murder frequently arises, such 
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as bank robberies, highway robberies, burglary and 
kindred offenses.’’ 


George F. Short, of Oklahoma, replied: 


‘‘T have not considered the question of capital 
punishment as a deterrent, but I unhesitatingly say 
that, in my opinion, in such states as Oklahoma, and, 
doubtless in all other states, capital punishment is a 
deterrent of mob violence.’’ 


Rivers Buford, of Florida, epitomized the opposite 
view: 


‘‘My observation has been that the average person 
who commits a crime never considers for a moment 
what the penalty will probably be, should he be ap- 
prehended and convicted, and, therefore, severe 
penalties do not have the deterrent effect that some 
people would ascribe to them.”’ 


Dr. F. L. Hoffman said: 


‘<The solution of the homicide problem in America, 
so far as it admits of a solution at all, does not lie in 
the laboratory study and treatment of crime, or in 
extensive scientific statistical investigations, but in an 
aroused public appreciation of the fact that all murders 
are crimes of supreme importance concerning the in- 
dividual, society and the state, and that for the ade- 
quate protection of public security the punishment 
should be proportionate to the wrong. The reasons for 
justification and excuse should be reduced to a 
minimum. Homicide, even in self-defense, should re- 
quire to be proved with absolute certainty; homicide 
from superior duty or overruling necessity should be 
admitted in only very extreme cases; homicide by 
misadventure and negligence should be punished ade- 
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quately; riotous homicide particularly should be 
drastically dealt with and the plea of insanity should 
be accepted only upon the basis of absolute incontro- 
vertible evidence. The irrationality of the lunatic is 
fundamentally different from the irrational actions or 
anti-social conduct of the otherwise perfectly sane. 
Too much latitude in the acceptance of pleas of in- 
sanity merely encourages murder and burdens society 
with needless expense of repeated trials. At the 
present time the chances, as a rule, are in favor of the 
criminal and against society. The public attitude on 
capital punishment is merely another indication of 
apathy and indifference to the real issue at stake. 
Unless there is a complete change in public opinion 
regarding homicide and its punishment, there are no 
reasons for anticipating a material reduction in the 
at present enormous loss and criminal waste of human 
life in this country.’” 


One unhappy and unwelcome fact will stand clearly 
disclosed by these investigations. Whenever any com- 
munity in the world has been largely tormented by the 
number of assassinations and in consequence the law 
has lifted the scaffold and sent murderers speedily to 
stand under its rope in numbers appreciable to the 
proportion of crimes the result has been a decrease not 
only in the number of assassinations but also in all 
other serious crimes. The prospect of life imprison- 
ment merely has never been sufficient to stay the hand 
of the predatory murderer. 


1Doctor Hoffman, Spectator, December 23, 1915. 


CHAPTER XXIII 
CORPORAL PUNISHMENT 


I must repeat for the sake of emphasis that there 
will be perpetrated nearly two hundred thousand rob- 
beries in this country during the next five years. The 
financial loss from these offenses make the least of the 
great calamity. There will be nearly thirty-five thou- 
sand robberies of varying degrees in the Republic 
next year. It can amount to no great exaggeration to 
estimate that the American people have it in their 
power to prevent four-fifths of these offenses. I wish 
I could burn into the national consciousness the fact 
that the worst misfortunes following these crimes do 
not fall upon the victims. 

The person who commits a violent robbery or any 
other serious offense of cruel oppression leaves the 
best part of himself never to be recovered at the scene 
of his offense. Thousands of men, who might, if pre- 
vented from forming the criminal design, have lived 
and died honest, useful citizens will be deformed into 
criminals. It was Edward Markham who said: 


‘‘The robber is robbed by his riches 

The tyrant is dragged by his chain 

The schemer is snared by his cunning 
And the slayer lies dead by the slain.’” 


1#ven Scales, Edward Markham. 
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Great Britain, Canada and the state of Delaware 
have demonstrated that robberies and unclean attacks 
on women and children can be abolished by the 
whipping post. 

This penalty is forbidden in the United States be- 
cause its opponents claim that it brutalizes and 
degrades. It does neither. We fail to cure the evil 
because we fear to be charged with a desire to bru- 
talize and degrade. Politicians fear this charge 
especially. But corporal punishment need never be 
applied to any person not already brutalized and de- 
graded. Inflicted on one whom it would brutalize 
would be a judicial tragedy. But no such consequence 
follows the punishment of an inhuman creature, the 
baseness of whose offense deprives him of the ordinary 
pity of his kind. 

What punishment can possibly brutalize or degrade 
a man who thinks no more of your life than to be will- 
ing in cold blood to take it for a few dollars? What 
penalty can further degrade the beast who assaults a 
decent woman or an innocent little girl? It is sheer 
morbidity that hesitates to attack these horrible but 
diurnal crimes without gloves. 

Canadian evidence should have an important in- 
fluence in determining American thought as to the 
effectiveness of corporal punishment. 

In a letter to me, Inspector Wallace, of Toronto, 
says: 


“‘In the year 1924, Toronto, with a population of 
approximately six hundred thousand, had four mur- 
ders and forty-four robberies. The total amount 
stolen in these robberies was $5,508, which indicates 
that they were not of a very serious nature, financially 
at least, and none of the victims were seriously in- 
jured. During the same year Detroit, Michigan, with 
a population of approximately one million, had one 
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hundred sixty-three murders and six hundred fifteen 
robberies. 

‘‘The laws of Michigan permit neither corporal 
nor capital punishment, consequently murderers are 
not executed in Detroit, nor do they whip their crim- 
inals. The laws of Canada permit both capital and 
corporal punishment and our judges and magistrates 
in Toronto do not hesitate to apply both remedies as 
a deterrent to crime, when the perpetrators are con- 
victed and the nature of the offense demands drastic 
treatment. 

“‘Of course, there are many other causes which 
contribute to the prevalence of crime in Detroit as 
compared with this city, but I conscientiously believe 
that the fact that capital and corporal punishment is 
permissible in Toronto and not permissible in Detroit, 
plays a very important ‘part in the discrepancy in 
criminal statistics between the two cities.’’ 


The Montreal Superintendent of Police, Pierre 
Belanger, testifies: 


‘“‘Mor some years corporal punishment has been 
applied in this city to a certain class of criminals, 
namely, in the case of thefts of violence, highway rob- 
beries, immoral assaults upon young girls, ete. 

‘‘From my experience I may state that this way 
of dealing with brutal offenses has contributed to a 
large extent to the prevention of crimes of this nature 
in this city. It is a well known fact that corporal 
punishments are a deterrent to crime. 

‘‘Our judges are all of the same opinion and favor 
this particular form of punishment.’ 


Chief Dickson, of Toronto, an officer of great abil- 
ity and long experience is not only in favor of keeping 
the penalty of the last on the Canadian statute books, 
but believes it should be extended to dope peddlers. 
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Out of a list of many prominent Canadian judges, 
lawyers, police officers, and others intimately con- 
nected with investigations as to the cause of crime 
and methods of preventions, I will cite only the evi- 
dence of another man of unusual force, character and 
ability. Chief Constable Daniel Thompson, of Wind- 
sor, writes me: 


‘‘After thirty-three years’ experience in police 
work and dealing with criminals in general, I have 
come to the conclusion that physical punishment is a 
great deterrent to the criminal. In other words, I be- 
lieve that in all serious cases of highway robbery, 
hold-ups, and assaults against females, lashes should 
be given in addition to any other punishment meted 
out. I have had personal conversation with men who 
had apparently started out on a life of crime who have 
received fifteen or twenty lashes in a penal institution 
and have definitely told me that had it not been for 
these lashes they would have most likely continued on 
in crime. I have in mind, while writing, a case where 
the lashes had actually been the means of preventing 
a man from continuing in a criminal career. My ex- 
perience has also been, that when a criminal has to 
suffer physical punishment, he is always a coward and 
will frequently make an outcry like a child. On the 
other hand, if by the shooting or slaying of a citizen 
or an officer, he can secure his liberty, he appears be- 
fore his class as a brave and courageous man.”’ 


Backing these utterances is the collective sentiment 
of nine millions of Canadians, as upstanding, in- 
telligent, humane and law-abiding people as exist any- 
where on earth. If this penalty brutalized or 
degraded it would not remain on the Canadian statutes 
six months. It has stood there more than a hundred 
years, and any attempt to remove it would meet with 
overwhelming failure. 
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American justice works with a flabby hand. 

More than sixty years ago, London and Liverpool, 
all at once, became infested with a gang of stranglers 
known as ‘‘garroters.’? Creeping up behind their 
prey, clutching his throat with iron fingers, they 
robbed him and then flung their half-conscious victim, 
gasping and suffocating, into the darkness. The 
ordinary prison terrors seemed to have had no influ- 
ence. The crimes widened till no one was safe in a 
London side street after dark. At last a member of 
Parliament was garroted in St. James Park. The 
following week Parliament passed a law providing the 
lash for garroters. After twenty applications of the 
whip in London and half a dozen in Liverpool the 
crime vanished. It was sixty years before the offense 
was repeated in London. The whip abolished itself 
as the gallows is abolishing itself in England. No 
systematic reasoning can wipe out the undisputed 
argument of this experience. 

I have offered the experience of Canada and 
England because their governments are most like our 
own; we have fashioned our principles of justice on 
their molds. We drink our inspirations from their 
traditions; a common literature and a common lan- 
guage guide our institutions. 

But we need not go so far afield for experience. 
No state in the Union is so free from crime as the 
state of Delaware. To say that its inhabitants appear 
brutal or degraded would be to incite scornful derision 
against the accuser from all who know the facts. I 
received a letter from George Black, the Chief of 
Police of Wilmington, Delaware, which epitomizes the 
situation. 


‘‘Corporal punishment in this state has been a 
lawful custom here since the beginning of its history, 
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and numerous attempts have been made to repeal the 
law, but without success. Persons convicted here for 
larceny, burglary, attempted rape, felonious assaults 
upon women, wife beating, ete., are punishable with 
from five to forty lashes, together with a prison sen- 
tence, fine, etc., and we have always felt in Delaware 
that the whipping post was an institution for the 
public good, and the legislatures of the past have 
always taken that view of it.’’ 


Highway robbery was not punishable by the lash 
until 1920. At that time a group of sentimentalists 
sought to have the whip as a penalty for crime abro- 
gated. However, instead of that attempt proving 
successful, the agitation resulted in extending the 
punishment to robbery. John Wright, the clerk of 
the peace, who kept all records for many years and 
who, therefore, was in a better position than any one 
else to be informed, stated what happened: 


‘“They don’t come back,’’ he said. ‘‘The lash 
keeps professional crooks out of Delaware. At least 
it is very seldom that they return for a second beat- 
ing. The punishment of the whipping post is meted 
out to burglars, highway robbers, and wife beaters. 
We haven’t any wife beaters here in consequence. 

‘‘Last fall, Wilmington was overrun by hold-up 
men from Baltimore, Philadelphia and New York. It 
was not safe for anybody to be on the street after 
dark. With gun and blackjack the crooks kept up a 
reign of terror. The police were kept busy, but these 
professional thugs made easy ‘get-aways’ in their 
automobiles. The legislature passed the law making 
highway robbery punishable by twenty years in prison 
and forty lashes on the back and the highwaymen dis- 
appeared like flurries of snow before the morning sun. 

“Tt is quite safe to walk the streets at all hours 
now. Since the legislature acted there have been only 
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two convictions for highway robbery. Several years 
ago three professional pickpockets were sent to the 
workhouse for six years and each given twenty-five 
lashes at the whipping-post. We have not had any 
more pickpockets in this city since.’’ 


Three years ago at the spring assizes, while sitting 
beside Sir Ernest Wile, the Recorder of London, in 
the Central Criminal Court, I heard him instruct the 
Grand Jury. He reminded them that following the 
World War, robbery with violence grew into a fre- 
quent crime in London. 


‘“‘But at this term,’’ he informed them, ‘‘you -will 
find only two charges of that kind on the calendars of 
our criminal courts. In 1920, Parliament provided the 
cat-o’-nine-tails as one of the forms of punishment for 
this offense and with the first five or six inflictions of 
that penalty, the crime practically ceased in London.”’ 


That same year, thirty-nine thousand people in the 
United States faced the weapons of robbers. Thirty- 
nine thousand Americans will be robbed this year, the 
next year, and every year until we have enough vigor 
of character to protect them. We can practically 
banish this crime and the crime against women at any 
time we care to overcome the maudlin pity for robbers 
and for the beastly degenerates 

In the United States robbery is the most prevalent 
of all the greater crimes, and yet, judging from the 
experience of other people, it is the easiest to suppress. 

A robber is a sensualist, just as the man who at- 
tacks women and girls is a sensualist. Both sorts 
have regard only for the pleasure of their bodies. No 
hold-up man ever went out to get money to satisfy 
the pleasures of his mind. Nine hundred ninety-nine 
professional criminals out of a thousand spend their 
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booty on their vices and are urged to crime in order to 
pamper them. 

A mustard plaster by hurting the outside draws 
the inflammation from the inside. Physical pain to a 
sensual man or woman makes a good mustard plaster— 
it draws out the cruelty. When trying to convince a 
brute that it is better for him to turn decent, we need 
to use the only argument a brute can understand. The 
sensualist who will mistreat a woman or little girl, the 
hold-up man who, to indulge his viciousness, threatens 
your life on a shady street, will face imprisonment 
with a grin, but, like the animals they are, they 
whimper and bawl under the lash. At times in open 
court the hardest and cruelest of these offenders breaks 
down and pleads with streaming tears against the 
penalty of the whip. 

No man ever lived who had a keener insight into 
the criminal mind than the great detective, William 
A. Pinkerton. The ease with which he tracked rob- 
bers and crooks proved how certainly he followed the 
deviations of the criminal mind. He said of the crook: 


‘‘He does not fear prison because he realizes that 
over-zealous persons have made possible the in- 
determinate sentence. Contact with the criminal ele- 
ment proves to him that a sentence of one to twenty 
years usually means a sentence of one year. Prison 
to him is nothing but an interruption in his activities. 
It is a period of recuperation. Also it is a sort of 
post-graduate course that gives him the advantage of 
the evil plans and talents of others like him. Murder 
becomes a convenience. Taking life is only an incident 
in the promotion of his selfish gains. A sympathetic 
world, operating on the theory that the criminal is 
misunderstood and is the victim of circumstances and 
environment, has eased the way for him. 

‘“‘T have in mind the whipping-post punishment 
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of two New York criminals of the suave, silk-hat 
and swallow-tail-coat variety. They were gentlemen 
crooks. They occupied a position of distinction in the 
underworld. They were looked up to. The lesser 
criminals regarded them as master minds. They were 
referred to with respect and regarded with awe by the 
world of crookdom. 

‘‘The laws of Delaware include the whipping-post 
as part of legal chastisement. In addition to a long 
prison term, each of these men was stripped to the 
waist, tied to the whipping-post and given twenty 
lashes in public. I called on them in prison later, and 
they said to me: ‘Mr. Pinkerton, we would take twenty 
years in prison any time in preference to even ten 
lashes. We shall never live long enough to overcome 
the humiliation of that punishment.’ Their pride was 
broken. The spirit that had made them kings in the 
monarchy of crookedness suffered the most humiliating 
defeat. The burning lash had proved to them that 
they were not of as great importance as they had 
imagined. Their cleverness was rebuked. The false 
glory had been rubbed off. Their fellow crooks saw 
them as they were: Pewter at heart, pewter in cour- 
age, nothing but false alloy. They had whimpered 
and begged and cringed. The gameness with which 
they had been credited had been shown up miserably. 
They were branded as outcasts, as cowards and as un- 
desirables. For the first time in their lives they had 
lost caste. Most of all, they had lost caste with them- 
selves. These criminals did not regard prison as a 
reason for humiliation; but to be shown up as small, 
cheap outcasts, to have representatives of the de- 
stroyed law and order laugh while the lash descended 
upon their backs, constituted the final degree of 
humiliating experience. 

‘‘T advocate the whipping-post because its lesson is 
swift and durable. It breaks the spirit of the criminal. 
The self-assurance, the poise, the inward, grinning 
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self-satisfaction all vanish. Those wrong-doers who 
have suffered chagrin and defeat at the whipping-post 
will never feel at ease again in pursuing their criminal 
careers.’’ 


They say that only one man was ever whipped 
twice for a serious crime in Delaware. Afterward he 
explained that when he committed the second crime he 
thought he had crossed over the Delaware state line 
and was in Maryland. 

A man accused of participating in a million dollar 
robbery was recently released after a four-year term 
at Fort Leavenworth. Upon his return he entered 
town as a conquering hero. Two or three hundred 
friends and admirers met his train at the depot. Two 
thousand dollars’ worth of flowers filled the apart- 
ment which was prepared for his reception. A halo 
was hung over his head. The newspapers flaunted all 
the colorful details. How much of the deterrent ef- 
fect of his imprisonment fell very deeply into the 
public mind? How much fear of the law did that 
sentence instill? How many boys who read of that 
hilarious welcome gained fear of the law and repug- 
nance to crime? Less ostentatiously but quite as 
heroically among his friends and companions in crook- 
dom, every professional robber comes home from the 
penitentiary. He has ventured; he has taken his 
medicine. Much of his booty may be hidden. Dis- 
‘grace of imprisonment, which is the heaviest penalty 
for all first offenders, is changed into admiration. But 
if this very gentleman from Fort Leavenworth had 
been lashed on his bare back for his thieving, no crowd 
would have met him at the depot. No young fellow, 
fighting a temptation to crime, would have found in 
that return any desire to dare the pampered robber’s 
experience. Nor will any home-coming robber who 
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has whimpered and whined under the lash, be regarded 
as a hero by any one, and least of all by himself. 

We have then our choice, I have said: we can keep 
the highwayman and the unclean beast, or we can ban- 
ish them. It may be that corporal punishment is cruel, 
but if it would save even a few hundred law-abiding 
citizens a year from the hold-up man, would it not be 
justified? We have every reason to think it would 
save thousands. Rather than have your little innocent 
daughter fall into the pitiless clutches of an unclean 
scoundrel, I, for my own part, would complacently see 
every one of the thousands now found guilty of all 
such offenses and held in prison, taken out of his cell, 
held up by the wrists and whipped twice a year so 
long as his term of imprisonment lasts. I am per- 
fectly aware that this view will meet the scornful hos- 
tility of the sentimentalists, who control nearly all our 
prisons. I know that the public generally is opposed 
to it. But the public generally has not considered all 
the facts. 

Travelers report that recently petty stealing has 
been pretty much suppressed in Italy. Nor is the 
Italian taxpayer any longer burdened by the care and 
sustenance of the armies of thieves which once infested 
that fair country and which preyed so persistently 
upon natives and foreigners—especially foreigners. 
Mussolini did it. Now one convicted of stealing is not 
imprisoned at all nor is he beaten with a whip. He is 
only taken down to a room in the police station and 
made to swallow a pint of castor oil. The thief isn’t 
permanently hurt in anyway; indeed, his general 
health may improve. But for a week or so he has 
other cares than either irregular or religious ones. If 
he be convicted a second time he gets, free of charge, 
a quart of the medicine. <A third time the dose would 
be increased. But so far, no one has ever returned for 
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more than his quart. Pretty uncomfortable treatment 
for the thief. They say that the face of one who has 
been given this treatment turns gray at its mention. 
Another irritating result: Instead of receiving the 
usual sympathy from the sentimental friends of the 
prisoner or the praise of confederates, every one 
laughs at him. 

In answer to an inquiry the distinguished jurist, 
Royal A. Stone, of the Supreme Court of Minnesota, 
wrote me. While not expressing an opinion for or 
against corporal punishment he said: 


“<The facts are these. Some few years ago a hard- 
ened criminal ran amuck in Minneapolis, and when 
finally cornered it took a good deal of shooting to get 
him. In the mélée, as I now remember it, both the 
culprit and one of the apprehending officers were 
wounded. While the man was in jail in Minneapolis, 
where he remained for some time, investigation 
showed that charges were pending against him in 
three or four of the United States, all of them of a 
very serious nature. As these charges were made 
known to the man from time to time and he was ques- 
tioned concerning them, his composure remained of 
the adamant type which had characterized his de- 
meanor from the first. Nothing that the United States 
had in the way of jail or other punishment disturbed 
his calm. One day, however, he was told that he was 
not going to be dealt with, for the present at least, 
either in Minnesota or any other of our states which 
had charges against him, but that instead he was to be 
returned to a jail in Ontario from which he had 
escaped after having served a small part of what I 
remember as a ten-year sentence. Upon receipt of 
that news the man broke down completely, his com- 
posure was shattered, and according to the newspaper 
accounts of the time he not only begged not to be sent 
back to Canada but also offered to go willingly any- 
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where he was wanted on this side of the line, his 
protestations and pleadings being accompanied by 
weeping and other evidences of abject surrender. My 
recollection is that the man was returned to Canada 
and that the reason he so feared that disposition of 
himself was that upon his return he was due for a 
severe flogging, which was the penalty to be suffered 
for his having broken jail. The point to me was that 
the hardened criminal on the average is just as much 
if not more of a coward than the average law-abiding 
citizen and that the thing he fears more than anything 
else is physical pain and also possibly the humiliation 
tae goes with a physical beating at the hands of the 
aw.’ 


CHAPTER XXIV 
ARE INNOCENT PERSONS EXECUTED? 


Orten the question is asked what proportion of 
persons executed for crime are innocent? Instances 
are cited in arguments to juries while trying murder 
cases which relate that after an unfortunate man was 
hanged for murder the supposed victim returned. I 
ean recall only seven such recorded cases out of the 
many thousands who have suffered the extreme pen- 
alty, and the latest of these happened one hundred 
years ago. So few indeed are such authenticated 
failures of justice that their weight as an argument 
is negligible. 

In the United States an innocent person charged 
with murder has a much higher chance of dying of 
illness between his arrest and conviction than he has 
of being unjustly convicted. An experienced judge 
suggests to me that he has as good a chance of being 
hit by lightning. Yet, to be sure, one arrested may 
be hit by lightning or die of disease before trial. 

The reader should remember that it requires much 
stronger proof to induce a jury to inflict the death 
penalty than to find for any other punishment, and 
rightly so. Indeed, the severer the penalty the more 
difficult it is for the state to get a conviction. 

During my thirty years on the Bench, I have yet 
to find one innocent man convicted in either my court 
or any other court in my jurisdiction. The instances 
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cited when the supposed victim returned are all from 
an earlier day, when few railroads ran across the 
country. Such a thing as a man thought to be mur- 
dered being still alive is to-day possible, but barely 
so. There is nothing in the ordinary movement of 
human affairs quite impossible. But if the world were 
to stop and refuse to go on, because of a probability 
as shadowy as that furnished by the number of inno- 
cent men condemned to death, civilization would not 
get far. 

There is supposed to exist a rude justice in lynch 
law. There can be no sort of justice or wisdom in it. 
The safeguards of the law dispensed with, it occurs 
over and over again that innocent persons are tortured 
to death. The person lynched has his revenge. In 
the manner of his death, he brutalizes every man, 
woman and child in the community. Whatever re- 
mained of respect for the laws of the country has been 
torn to shreds. Even the domestic affections are subtly 
weakened. There is not a boy who knows of the affair 
who does not share in the loss his mother and father 
have sustained in their own diminished respect for 
the law of their country and the law of God. 

Always after every lynching there must remain 
in the minds of the man who pulled the rope or those 
who shouted around the funeral bonfire, an agonizing 
question of the guilt of the dead, tortured wretch. The 
men who decided his guilt were not a jury unimpas- 
sioned and fair. The inflamed minds determined on 
torture could not by any possibility weigh the facts. 

On the other hand, presiding over the trial in a 
court of law sits a man whose sole desire is to have 
the truth established, and to guide as far as he can 
the evidence toward that end. A jury is chosen in 
which usually the accused has the advantage of the 
choice insomuch that it ean be fairly said that those 
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who are to decide his fate are of his own selection. The 
witnesses who will appear against him must have their 
stories harrowed into fine threads. If they have pas- 
sion, prejudice or hostility it will be exposed; if their 
tale is improbable the jury will discover it; if it be 
fabricated, most likely the facts will be advanced to 
contradict it. 

The prisoner may call all the witnesses he likes 
and the state will compel their attendance. After that, 
his lawyer in argument will disclose all the weaknesses 
of the evidence against him and bring forward every 
_ fact which tends toward his acquittal. The judge must 

state the law so that no juror will be misled as to his 
legal rights, and after this, the twelve unprejudiced, 
impartial men will decide on his guilt. Before he can 
be convicted the evidence must not only show him 
guilty, but must establish his guilt beyond a reasonable 
doubt. 

If the verdict finds against him, another and most 
powerful protection remains. It is not the law, but it 
is the fact everywhere: No judge will condemn a man 
to state prison, much less to the gallows, if he retains 
any doubt as to the guilt of the accused. I think few 
judges go into the trial of any criminal case without a 
hope that the testimony will show the innocence of the 
person to be tried. 

The exception is the judge who wishes to be popu- 
lar. No man in public life can be so dangerous as the 
‘judge who strives for popular applause. In times 
when the public mind flames up against criminals he 
endeavors to make a ‘‘record’’ by sentencing a great 
many prisoners. He grows as impatient as a man with 
the itch at a complex condition of affairs which will 
take his time to unravel. Consequently, he always 
betrays much petulant emotion, is tyrannical and 
arbitrary. The judge who is publicly or privately a 
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candidate for political office should at once resign his 
judgeship. 

In the olden days men of that type were elevated 
to the Bench by kings. They repaid their elevation to 
office by shedding the blood of political enemies of the 
monarch and by lack of mercy to all accused. 

In the United States the master is changed. The 
despot is public opinion, to which weak men on the 
Bench, as in every other official walk, truckle and 
bow. Such judges at times are found in every 
country. Fortunately, however, they are few and far 
between. Public opinion in this country always rights _ 
itself soon. When public opinion goes astray, the 
brave thing always proves the wise thing. 

If our system can not be relied on for that, then 
no system can be devised for the protection of inno- 
cence. True, that.system has many tragic technicali- 
ties, but they are not directed against innocence, but 
rather to the protection of guilt. 

No juror should ever sign a verdict against any 
one, even though the whole country shrieks for 
vengeance, unless he is proved guilty beyond a reason- 
able doubt. No jury should, for fear of consequences, 
refuse to sign a verdict of guilty against any man, no 
matter how popular or powerful, when he is proved 
guilty beyond a reasonable doubt. The juror has only 
to consider whether his verdict registers the truth ac- 
cording to the law and the evidence. Responsibility 
for the consequences of his verdict rests on a more 
permanent and more critical tribunal. 

Chancellor Hadley, of St. Louis, in his Part VII of 
the Missouri Crime Survey, says: 


‘‘The changes proposed are not based on the as- 
sumption that no innocent man was ever prosecuted or 
convicted, or that injustice is not somefimes done to 
both guilty and innocent. A guilty man has as much 
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right to be tried in accordance with a fair system fairly 
administered as has an innocent man to an acquittal. 
That guilty men will escape under any system, it is 
hardly necessary to say, and that an innoeent man will 
sometimes be convicted under any system is also true. 
The conviction of innocent men can, however, be re- 
garded as a most unusual result. During the ten 
years that the writer has spent in the public service 
in positions which brought him into intimate contact 
with the execution of our criminal laws, he had per- 
sonal knowledge of the facts in some three thousand 
criminal cases, and he never knew of but one innocent 
man who was convicted. Punishment in this case we 
were fortunately able to prevent.”’ 


CHAPTER XXV 
PROBATION AND PAROLE 


Propation lets one who has been adjudged guilty 
of crime go from the courtroom without any punish- 
ment at all. Parole means forgiving the rest of the 
punishment after a guilty person has suffered a part. 

The laws of probation and parole, if carried out 
according to their original purpose, form great 
vehicles for mercy and humanity. From their very 
nature they can be more ‘easily abused than any other 
legal machinery, by incompetent or dishonest officials 
in charge of their administration. Indeed, so generally 
has spread their tragic abuse that it is a serious 
question whether it may not be better to wipe out 
altogether these provisions of mercy and begin over 
again. Instead of serving the people, they are, in 
countless instances, being used to foster crime and to 
make new criminals. 

In this country last year more than two hundred 
fifty thousand persons convicted of lawbreaking were 
released on probation without any sort of punish- 
ment—an army nearly twice as great as our regular 
army and three times as great as all our police forces. 
Of these, almost twenty thousand had committed 
felonies for which a little over a hundred years ago 
every one would have gone to the gallows. 

Governors of great states have not hesitated to 
use these laws as smoke screens behind which they have 
freed dangerous criminals. 
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Gradually a more sinister force commences to re- 
veal itself. By means of these statutes, the under- 
world has established a hold on the administration 
of the law that it never before was able to obtain. 
The attorneys who argue before the parole boards and 
who intercede with the governors of states happen to 
be, in large proportion, members of legislatures or 
prominent politicians. The glove over the hand that 
reaches out to pull the criminal from his cell belongs 
to politics, but the fist that glove covers belongs to the 
underworld. Members of the different state parole 
boards are accused of having received financial con- 
sideration for releasing deadly and dangerous 
criminals. 

Twenty-two thousand seventy-two persons were 
set free from the state prisons and state reformatories 
of the United States between January 1, 1923, and 
June thirtieth of that year, of whom 6,703 were released 
because their sentences had expired, and 15,369 or 
more than twice the number, because they were paroled 
or pardoned. Of the 1,454 killers thus released, 229 
had served their sentences, and 1,205 were either 
pardoned or paroled. Three thousand seven hundred 
thirty-nine burglars were in that time discharged, of 
whom 1,152 served their sentences, while 2,587 others 
obtained freedom by pardon or parole; 1,086 robbers 
got their freedom, of whom 227 served their sentences, 
and 859 enjoyed pardon or parole. Five hundred 
‘sixty-four persons guilty of rape were released, of 
whom 147 served their sentences, while 417 obtained 
freedom through pardon or parole. Of the total of 
11,528 pardons and paroles 712 were pardoned and 
10,816 paroled. 

Assuming that the same ratio would continue 
through the second 6 months of the year, in that 12 
months 44,144 persons convicted of the most terrible 
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crimes were let out of our greater prisons upon the 
community, of whom 13,406 paid the penalty for their 
offenses, while 30,738 escaped by pardon or parole. 

During the first six months of 1923, of the 1,521 
killers released for all causes 502 served a year or less; 
177 served 2 years, 141 served 3 years, 98 served 4 
years, 304 served between 5 years and 9 years, while 
299 served between 10 and 40 years. All of this shows 
pretty clearly how seriously we consider the taking of 
human life. 

The above figures pertain only to the larger 
prisons, taking no account of the jails and workhouses. 
During the same time 120,908 persons were committed 
to these lesser prisons, of whom 27,298 got out by pay- 
ing fine, 78,239 by serving time, and 15,371 through 
pardon or parole. Strange to relate, 79 persons stood 
convicted and sentenced to these smaller prisons for 
homicide, of whom 46 served a sentence, 4 paid a fine, 
29: were pardoned or paroled, and only 16 served 
more than a year. In 1925 more than 1,600 were re- 
leased on parole from New York City. 

Taking the country over, about twenty-eight per 
cent. of the more serious paroles prove failures; that 
is, the felons are caught breaking some condition of 
the parole within the time limit. How many go back 
to crime after the term limit can not be estimated. 
How many commit crimes that are not discovered, no 
one can know, but in every large city, hundreds and 
hundreds of times, men at large on parole are caught 
in the commission of other offenses. Eighty per cent. 
of the predatory, violent criminals tried before me 
this year have parole records. Parole boards and 
probation commissioners, to justify their existence, 
make the most extravagant claims for themselves. 
They boast that from seventy-five to eighty-five per 
cent. of their awards are successful. 
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All over the country robbers and burglars are being 
set free by scores, who, at the time they committed 
crimes for which they stand convicted, were ready, if 
resisted, to kill their victims. Often at great expense 
and after hard-fought battles of justice, in which the 
defendants tried every trick of art and perjury, they 
were got behind the bars. Now they are released again 
for no better reason than that they have served the 
minimum time and have not broken the prison rules. 
To say that after long lives of evil, most of those 
criminals have been reformed and transformed into 
good citizens within so short a time is absurd. Is it 
not better that fifty of those inchoate assassins should 
spend the maximum penalty behind the bars than that 
one of them should go out again to kill? 

During the years 1925 and 1926, nine hundred fifty 
felons were sent on parole from Joliet Prison to 
Chicago. The suffering, torture and loss that crowd 
of convicts subsequently inflicted upon the law-abiding 
citizens of Chicago can not be measured. - One hun- 
dred ninety-three of those released had committed 
robberies, eighty had committed burglaries, and of 
these two hundred seventy-three, it may be stated that 
each one, at the time of the commission of his crime, 
stood ready to kill if resisted. Most of the robbers, 
including those guilty of assault to rob, served less 
than four years. Seventy had taken human life, 
twenty-eight were convicted of murder, and forty-two 
of manslaughter. One hundred years ago, all would 
have perished on the scaffold. The murderers, on an 
average, had served eleven years and two months. In 
New York City the situation was as bad, if not worse. 

Luther Boddy, a confirmed criminal, in January, 
1919, was sentenced to Sing Sing. He was set free 
on parole less than three months later. Within sixty 
days, he was caught in two other burglaries, but each 
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time beat the case. In August, he was caught again, 
but notwithstanding his record was let go on parole 
in August, 1922. During this last freedom, he shot and 
killed two detectives. Whom have the families of the 
dead men to remember as largely responsible for the 
murders? 

Raymond Beck, known as the ‘‘angel-faced bur- 
glar,’’ in 1911, at the age of thirteen, was committed 
to an asylum because of a series of robberies. He 
escaped in March of the next year but was recaptured. 
He escaped again in October, but was brought back 
again in eleven days. He boasted of a burglary a day 
during his freedom. In November he again climbed 
over the walls. If any one were ever bent on proving 
himself a menace to the public and unfit for parole, 
Raymond seemingly was the man, but he was paroled 
in December, and, the next month, he committed an- 
other burglary for which he was sent back to the 
asylum. He made his fourth escape four months later. 
In June he was again arrested for another burglary 
and sentenced this time to Elmira from which place he 
was set free by parole in thirteen months. In De- 
cember he was convicted of other burglaries and 
sentenced to ten years flat in Sing Sing for six of 
them. But as a newspaper put it: 


‘“‘The parole system worked as usual, and in about 
seven years Beck was out again and busy at his old 
career. He was arrested in a few months and con- 
fessed that he had committed twenty-five robberies 
since his release on parole. He faced life sentence 
as an habitual criminal, but by the customary bargain- 
ing process, he was allowed to plead guilty to a charge 
of burglary in the third degree as a second offender 
and was sentenced to eight years. He even bargained 
for and got the further concession that his eight years 
should run concurrently with his term for violating his 


PROBATION AND PAROLE 343 


parole. In other words, he serves no extra time for 
violating his parole. He can be back at his burglaries 
again in less than six years. 

‘‘Louis Morelli’s list of crimes and punishments is 
another striking exhibit. From 1899 to 1920 Morelli 
had been arrested ten times by the New York police for 
such eccentricities as robbery, larceny, drug-using, and 
felonious assault on two girls and violation of parole. 
In 1920, he was given two years flat for burglary, but 
in 1921 was out again. He was arrested for another 
burglary and released on five thousand dollars bail. 

‘‘Morelli is very fortunate or very influential for 
that case has not yet been tried. Four months later, 
still on bail, he was sentenced to three years in Sing 
Sing for burglary, having been twice arrested and dis- 
charged in those four months. Before his three-year 
sentence was up and while every one thought him 
undergoing punishment, lo! he was again arrested in 
New York for burglary.’’ 


In 1914 Nicholas Gabrielle was sentenced to ten 
years in Sing Sing. He got out soon enough to be 
arrested for carrying a revolver in January, 1921, 
forfeited his bond, was picked up again for possessing 
drugs in 1923, forfeited that bond and was arrested a 
third time in November for carrying a revolver. 
Three arrests during the time that he should have been 
serving out his sentence! And he, too, will be eligible 
for parole. 

The parole also operates for women, of course, and 
-is violated by them as wellas by men. Florence Burns, 
who gained notoriety a generation ago when she was 
acquitted of murder, was sentenced to serve from seven 
years and five months to fourteen years and ten months 
in 1910 for working the badger game. How much of 
her minimum sentence she actually served even the 
police probably do not know, but, early in 1918, she 
was arrested for an immoral crime and acquitted. In 
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1922, she tried to shoot a policeman who led a raid 
on a disorderly house and was given three years in 
Bedford Reformatory for women. She was out, how- 
ever, long before 1925. 

Many hundreds of like instances may be cited. 
These few examples are given merely to illustrate the 
kind of thing which is happening not only in the great 
cities, but ail through the country. There is scarcely 
a state in the Union from which the same ery of pro- 
test against the abuse of parole and probation does not 
arise. Hvery day every judge of a criminal court in 
any large American city knows that he sentences, 
every keeper of a prison knows that he takes in 
custody, persons guilty of repeated offenses, who are 
recorded by the ote officers as having ‘‘made 
good.”’ 

In Chicago, during ie year 1925, six hundred 
thirteen felons, or fifteen and thirty-four hundredths 
per cent. of the felons arraigned in Criminal Court 
were put on probation. Among those put on probation 
one hundred twenty-five were burglars, forty-six hold- 
up men, fourteen guilty of assault to commit murder, 
nine found guilty of rape, four convicted of assault to 
commit rape, twelve receivers of stolen property, eight 
guilty of conspiracy, thirty-three convicted embezzlers, 
twenty-three convicted forgers and eight confidence 
men.’”* 

Between the chief of police of every city and the 
probation and parole agents there is constant antagon- 
ism, for the police chief knows that seventy-five per 
cent. of the serious predatory crimes in his city are 
being committed by persons who already have been 
‘fin trouble.”’ 


1Figures furnished by Judge John Lyle, of the Municipal Court 
of Chicago. 
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If the person released is not caught again at crime 
within a year or whatever time of probation is pre- 
scribed, or if he leaves the state with permission, the 
lucky fellow, no matter how many crimes in the in- 
terval he has committed, so far as the record is con- 
cerned, ‘‘makes good.’’ As a matter of fact, a large 
percentage ‘‘make good’’ within the parole time, who 
break loose immediately after supervision is removed. 
Indeed, the real crook is likely to do this. (But as 
I have said, more than twenty-eight per cent. of those 
set free are returned again within the limit of their 
parole or probation.) Thousands who are being car- 
ried in the records as having ‘‘made good”’ are serving 
time in other prisons. The probation law as misad- 
ministered now, says to the thief: 

“Go on, steal! The chances are ten to one you’ll 
not be caught. If caught, it’s fifteen to one a smart 
lawyer will free you; and if a jury convicts you, since 
it is your first conviction, you are certain to be set 
free on probation.”’ 

Thus, the parole and probation bodies are coaxing 
the youth of the country into crime. By their attitude 
toward the criminal, they are educating the public into 
believing that crime is not wicked but only an accident 
of environment. The criminal who pleads not guilty 
when he is so in fact, and who upon his trial fights 
justice with tooth and claw, is not repentant and does 
not deserve probation. 

It is an outrage against the public to let go with a 
minimum sentence any criminal who has robbed by 
threat or violence. Parole hearings should be con- 
sidered as important as the original trial and should 
be conducted in the presence of the complaining wit- 
ness, of the judge who passed the sentence and of the 
prosecutor who conducted the trial. The most des- 
perate criminals make the best prisoners. No one 
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should be put on the streets until it is evident that if 
he be set free he will no longer be a danger. If there 
exist any question, the public, not the prisoner, is 
entitled to the benefit of the doubt. 

Another thing—as we have seen, a large number of 
those released commit crime immediately after their 
probation expires. No one ought to be kept under 
surveillance all his life, but if a man who has committed 
a great wrong against his neighbor has his punishment 
remitted, is it too much to condition his pardon on his 
living the rest of his life as a law-abiding citizen? We 
are asking of him what the rest of the world which 
has never perpetrated a crime will do without any 
conditions. The terms of parole, except the duty of 
report and the need for surveillance, should extend 
from ten years to life. . 

Indeed it is a tragic commentary upon the ineffi- 
ciency of the normal American attitude that the two 
latest and mightiest instruments for the uplift of the 
fallen and the protection of the innocent, the best in- 
strument designed by modern criminal science—the 
laws concerning probation and parole—should be 
turned by sentimentalists into forces which help to an 
appalling extent in the creation of recidivism, and 
which occasion dismay, loss and suffering in the homes 
of the law-abiding. Those parole and probation laws, 
as originally intended, constituted mighty levers for 
the measure and adjustment of proper penalties. But, 
like all powerful machinery, they inflict only crushing 
injury when misdirected. In nearly every state of 
this Union the application of these measures, guided 
chiefly by sentimental considerations, causes more in- 
jury to the public than good to the accused, and yet 
while the abuse of the parole or the probation renders 
its continuance a menace, a repeal of either would 
mean a pathetic step backward. 
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I believe in parole for every man or woman with 
a good record who has committed any of the ordinary 
offenses not predatory, if a first offense, and who is 
truly penitent; but never for the unrepentant. The 
defendant who, although guilty, fights to the last ditch, 
needs his medicine. To release him at the end teaches 
him and all who know him only contempt for the 
penalty of the law. 

If we can avoid it, the last place on earth to send 
a man or woman is to prison. No matter what we may 
plan or prate about his rehabilitation and reform, he 
comes out of prison to remain for ever a pitiable thing. 
His life must drag along to its latest end, on a tortur- 
ing, broken wing. 

When we send a man to prison, the law for ever 
after loses half its power over him. More than half 
the suffering of the condemned arises out of the dis- 
grace from the imprisonment—a disgrace which, do 
what he may, will cling till the clay covers him. As 
for probation, it is most necessary to remember that 
you can never disgrace a man twice by imprisoning 
him. That shame is for ever out of mortal power to 
reinflict. The recidivist has only the physical restraint 
to fear, and when that restraint is made so pleasant 
for him as to equal life on the outside, the law has 
nothing left for him to dread. 

Society can not afford to sacrifice itself out of mere 
pity for the pitiless, nor destroy itself with mercy for 
the merciless. It is not inapt that through all civilized 
ages the figure of justice carries not only scales but 
also a sword. Whatever pity the world has to spare, 
and more than it can spare, is needed for the dis- 
charged prisoner who is trying to go right. The time 
of his imprisonment is needed to prepare him for the 
first breath of free air. The prison doors are the last 
that should close upon a man, but they ought never 
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to open again until he has not only expiated his crime, 
but prepared himself for the load of his now terrible 
handicap. No man can properly be discharged from 
prison until he knows some useful trade—not a part 
of a trade, but a whole trade—until his innermost 
nature has felt the thrill of creating some whole thing 
of value. And for this, then and there, he should re- 
ceive a pecuniary reward; not that the money may help 
him financially, but that it may strengthen him 
psychologically. 

The first rule that should guide judges, jailers, 
probation and parole officers and pardon boards, when- 
ever a duty arises for them to adjust or readjust a 
penalty, is this: Proportion the penalty, in the light 
of the malignity of the crime, so as more surely to 
create a fear of the law among the evil disposed and 
a love for its beneficence and gratitude for its pro- 
tection among the law-abiding. Then, so far but only 
so far as may be consistent with this principle, they 
may adjust the penalty for the good and reform of 
the prisoner. 


CHAPTER XXVI 
THE REVOLVER AND THE AUTOMOBILE 


As PREVIOUSLY pointed out, to the wavering mind 
opportunity for successful crime keenly prompts a 
temptation to the unlawful act. Money or jewels 
exposed and unwatched frequently turn an honest man 
or woman into a thief. The automobile and the 
revolver are in themselves opportunities. These two 
held in unauthorized possession stimulate in the muti- 
nous imagination possible ventures of unlawful suc- 
cess. In four cases out of five, the automobile used in 
robberies is a stolen automobile. Without the auto- 
mobile most of the great and small of the more daring 
robberies would never be attempted. Yet for some 
reason or other, the larceny of automobiles seems to 
appeal to the courts as not a very serious offense. 
There is not a man who steals a motor-car but knows 
of some other man or boy who has done so repeatedly 
and who has been successful in disposing of his booty 
to the crooked dealers, who make a business of disguis- 
ing the machines. He knows too that when arrested 
and convicted, the thieves are, in most instances, let 
off with a mere admonition or a fine. It is the com- 
monest occurrence of the courts in most of our large 
cities to have the value of an automobile fixed at about 
fifteen dollars, when the real value as known to every 
one amounts to hundreds, perhaps thousands of dol- 
lars. This is done to minimize the theft and to spare 
the offender. 

349 
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Hundreds of thousands of automobiles were stolen 
in this country in 1926; 12,793 in Chicago alone. In 
all Canada during 1924 the courts heard charges 
against 299 persons for stealing automobiles, of 
whom 280 stood convicted. In 1925 only 263 were so 
charged, of whom 222 were convicted. 

Very few criminals are able to buy automobiles. 
So long as the stealing of these opportunities for of- 
fense is lightly regarded, so long will they continue in 
enormity. Instead of regarding the automobile as 
fera natura like the wild rabbit whom any one may 
trap, we should consider the person who steals a car, 
unless he can show some lack of ultimate guilty mo- 
tive, not only a criminal in the theft itself, but also as 
a suspect intending other crimes. Why ought not 
stealing a thousand-dollar automobile be deemed 
equivalent in guilt to stealing a thousand dollars in 
money? In fact, the importance of the theft of the 
automobile is greater to the public generally than the 
larceny of the money. The stolen automobile and the 
revolver keep close companionship. 

If any one ever at close range points a firearm at 
you, do not run. Your best chance is to stand still. If 
you turn and try to escape, the age-old instinct of the 
hunter will press the trigger. The revolver is in itself 
an urge to kill. Seventy-five per cent. of the murders 
in this country every year are committed with revol- 
vers. If it were not for the revolver, of the forty 
thousand persons murdered during the past five years, 
thirty thousand in all human probability would still 
be alive, and thirty thousand others, who now wait in 
cells or walk their lives bloodstained would go innocent 
of crime. Of the one hundred seventy-five thousand 
robberies committed in the past five years, it is safe to 
estimate that one hundred twenty-five thousand 
would never have been attempted, if the robbers had 
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not been able to obtain weapons. A legislature which 
compromises with this most malign and sinister urge 
to crime, is a guilty legislature. The revolver should 
be destroyed utterly. If it were possible to get it out 
of the hands of the criminal, the police here, as in most 
other countries, would not carry it. 

Four hundred fifty thousand instruments, the sole 
purpose of which was to kill human beings, were man- 
ufactured and scattered nation-wide in this country, 
during the year 1921. Our national census tells us 
that the cost totaled more than six million dollars out 
of which perhaps there remained at least two million 
dollars of profit to the makers and distributors. The 
same thing happened the year before and every year 
before that. 

The chief beneficiaries are a few manufacturers in 
Connecticut and Massachusetts, a half-dozen mail- 
order houses, and the second-hand stores. In the 
country at large probably fifty thousand police officers 
and others entitled to use these arms might be among 
the purchasers, but the dealers in pistols must have 
realized that three hundred fifty thousand at least 
went to drunkards, dope fiends, half-wits, criminals 
and other unsafe-minded people. 

Twelve thousand persons were slain last year. At 
least eight thousand of them were murdered. Six out 
of every nine of those assassinated died from a bullet 
fired from a revolver. They still would be walking 
the streets, but for these makers and dealers. How 
many other unfortunates fell maimed and crippled be- 
fore this terrible fire can not even be estimated. The 
same number await death and wounds next year and 
next and next. <A shadowy, terrible line marching into 
uncountable graves moves down toward the shudder- 
ing, waiting years. 

The lobbyists, who scheme to prevent laws that 
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will limit this misfortune, the members of Congress 
and of the legislatures who oppose the passage of such 
laws object that these measures will cripple a lawful 
and laudable industry. That industry is neither law- 
ful nor laudable. It is the most despicable, calamitous, 
wasteful, dangerous industry in all God’s universe. 
The reapers of these yearly millions of dollars live in 
fine houses, and no doubt eat dainty food, but their 
lintels night and day stand gray with the shadow of 
the terror and agony their work has caused, and their 
food tastes salt with the blood of their victims. The 
manufacturers of revolvers and the sellers thereof 
are accessories before the fact of the assassin and pile 
up their wealth as brothers to the robber and the 
midnight burglar. Whoever in the legislature or in 
the lobby assists for money or other reward is in 
partnership with them. 

On February 13, 1927, President Coolidge signed 
an act which deals a heavy blow at the revolvers. 
This law prohibits, under heavy penalty, the trans- 
mission by mail of firearms, which may be concealed 
about the person. This probably is as far as the 
national government can go. It is now up to state 
governments to drive the murder-making weapons 
altogether out of existence. This will be accomplished 
only in the face of a determined and organized lobby, 
which for years has been able to prevent any such 
legislation. 

The method employed to defeat legislation by the 
revolver interests is crafty. They have prepared a 
number of innocuous measures, which will not affect 
the business at all, and which are offered as substi- 
tutes for the real measures. For example: In Illinois 
last winter a bill commendable to a casual reader pro- 
vided a penalty for carrying a revolver, but a joker 
was slipped in requiring before conviction, that it be 
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proved the defendant intended to use it unlawfully. 
As if such proof were ever possible before the unlawful 
act itself were attempted! If the manufacture and 
sale of the revolver except to peace officers were to 
be stopped to-day, there would be enough of these 
weapons in this country to supply the nation for fifty 
years. It is probable that more revolvers are sold 
every year in this country than are to be found alto- 
gether in Great Britain, France, Germany, Italy and 
Spain. In most foreign countries even the police go 
unarmed. In the United States, the right-living citi- 
zens go unarmed, the dangerous man goes about with 
his pistol. That weapon is responsible more than any 
other cause for the highwayman and the night 
prowler. 

Two kinds of crimes would seldom happen if the 
perpetrators had no arms—murder and robbery. The 
pistol in all crime is the courage of the coward, an 
argument to the wavering mind of the marauder, a 
powerful suggestion to the tempted. Indeed, it is safe 
to say that two kinds of persons who to-day make a 
living by crime would go out of business, if we took 
their revolvers from them. 

I have just received the English Judicial Crime 
Statistics for 1924. In that year forty-two charges of 
murder were put on trial in all the courts of England 
and Wales, with their thirty-eight million inhabitants. 
Last month in the city of Chicago alone, with its three 
million inhabitants, eighty-five murder cases were put 
on the trial call of the courts. In England and Wales 
there were placed on trial in the courts sixty-eight 
cases of robbery; sixty-one cases were on the trial call 
of the Cook County Criminal Courts for the week 
ending October 16, 1926. 

This terrible diversity in crime and in the making 
of criminals lies chiefly in the difference of the use of 
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the revolver. It is argued that the reputable house- 
holder has a right to protect his home. Much care 
those objectors have for the reputable householder! 
A good many more persons are injured every year in 
private homes by ‘‘I didn’t know it was loaded”’ acei- 
dents and by children shooting at each other than 
there are burglars driven away by householders. 

Chief Justice McAdoo, of New York, puts this 
phase of the question very clearly: 


‘‘Who has the advantage, the armed householder 
or the burglar? This is a case that actually happened. 
A wife arouses the husband. There is a noise down- 
stairs, presumably in the dining-room, or, in this case, 
it was in the store over which the grocer lived. Arm- 
ing himself with the revolver and a lght, the 
unfortunate householder starts down the stairs. Now 
think of the unequal conditions. The alert burglar, 
every sense acute, has no doubt studied the interior 
arrangements of the house before attempting to rob 
it. The householder, half-asleep, suddenly awakened, 
holds a light which exposes his body and makes every 
movement plain to the man crouching in the darkness 
at the foot of the stairs. The citizen sees nothing. 
Gun in hand, he is throwing his light into shadowy 
places. Suddenly, at the lower step, there is a crash 
of an exploding cartridge and the poor man is dead. 
The burglar leaves no trace behind, is never 
discovered. 

‘“‘As a matter of fact, there are more citizens 
legally and illegally carrying revolvers in two or three 
American cities than in the whole of Europe, outside 
of the armed forces. The possession of the pistol is 
no protection in house or abroad to the law-abiding, 
peace-loving, good citizen, man or woman. 

‘“‘It is a pure delusion, foolishly believed in by 
many people, including many editors and writers and 
not a few lawmakers. We shall make no progress in 
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removing this national menace until this basic fact as 
to the ineffectiveness of arming citizens is well and 
thoroughly understood by the people, who foolishly 
buy pistols and arm themselves.”’ 


Dr. F. L. Hoffman says: 


‘‘The outstanding fact of our deplorable murder 
situation is the large proportion of homicides by means 
of firearms. In 1920, out of 5,815 murders, 4,178 or 
71.8 per cent. were committed by shooting the victim. 
In England, out of 241 murders in 1923, only 25, or 
10.4 per cent. were the result of shooting. This is 
indeed an extraordinary contrast which challenges 
attention and calls for drastic action in the direction 
of suppression and state control. The fact, of course, 
must not be overlooked that the census mortality data 
apply only to about 85 per cent. of the total population 
of the whole country. 

‘‘Mor Australia the proportion of deaths from 
homicide by firearms was only 17 per cent., although 
social conditions are much the same as in our own 
country. In Japan, the number of deaths from fire- 
arms was only 6, or 1.3 per cent. out of 461 deaths. 

‘<The reasons for this contrast are known to all. 
Firearms in this country are obtainable by almost any 
one, and they are carried by many regardless of the 
law on the subject. Penalties for violations are fre- 
quently light and often not enforced. Nearly every 
so-called ‘Detective Magazine’ carries a string of 
advertisements of cheap revolvers, guaranteed to kill. 
Mail-order houses furnish weapons to any one, old or 
young, sane or insane, good or bad, without the least 
difficulty. Some important mail-order houses have of 
late discontinued the practise while magazines seem 
to show a like commendable tendency with regard to 
the advertising of firearms to be purchased by mail. 
One of these publications of a very large circulation, 
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sold on every newsstand throughout the country, 
advertises in its July, 1925, issue, among others: 
‘Ranger Blue Steel model, only $6.85—order to-day. 
Guaranteed powerful, accurate, and smooth action. 
Sent in sealed package. Baltimore, Md.’ A second 
advertisement reads in part: ‘Twenty-shot automatic, 
$8.45, same as used ‘‘over there,’’ New York City.’ A 
third reads: ‘Get this gun, only $6.45. For depend- 
able demonstration and smoothness of action get this. 
New York.’ The fourth reads: ‘Six-shot, greatest 
bargain ever offered, $6.25. Sells elsewhere for $15.00. 
Pay postman on arrival, New York.’ The fifth reads: 
‘Here is your chance to get the king of revolvers, 
$9.65, New York.’ The sixth reads: ‘King of revol- 
vers, never out of order, $9.75, New York.’ While the 
seventh reads: ‘Finest perfected revolver. Quick as a 
flash. Great penetrating power, $6.45, New York.’ ”’ 


Merely providing heavier penalties for carrying 
the weapons will be dropping water on a duck’s back. 
The evil is too wide-spread for that. It is not severity 
of punishment alone that counts. Unusual remedies 
will have to meet this wide-spread, cangerous growth. 
The law should go not only against the persons who 
carry the weapon, but against the weapon itself. The 
revolver must be made an outlaw. In addition to laws 
prohibiting possession of revolvers, there should be 
enacted in every state a prohibition against the 
further manufacture of small arms until the year 
1937. In order to enable the officers of the law to 
gather up the arsenals of the habitual criminals, 
search warrants for weapons should be allowed to 
issue under similar provision to that which controls 
search warrants for stolen goods. The grounds for 
issuance of those warrants should be first scrutinized 
carefully by the court. 

Only radical measures can meet the occasion. Some 
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idea of what an emergency the police in the larger 
cities must front and overcome is furnished by the 
record of the Tessier Gang in New York City. Frank 
Tessier, a young man twenty-five years old, educated 
at Columbia University, acted as leader. 


‘‘The gang used silencers on their guns, employed 
a jeweler who remounted all their stolen gems, main- 
tained two garages in which their stolen automobiles 
were renumbered and disguised, had a warehouse and 
business headquarters where they sold miscellaneous 
loot, and a sinking fund to provide bail and legal fees. 
At police headquarters the ‘Cowboy’ gang was said to 
have been the most highly organized and commercial- 
ized group of bandits in history and the capture was 
hailed as the greatest criminal round-up in thirty 
years, or since the famous ‘Firebug Gang’ of 1895 
was caught.’’ 


Eighty hold-ups, including several murders, are 
charged against this gang which comprised twelve 
persons including a woman. She carried revolvers 
concealed under her dress for the use of those bent on 
hold-ups of a hazardous nature, and often enough, was 
able to hide the guns by the same means after a coup 
had been made as the possession of firearms might 
have led to suspicion against the male thugs. 

I submit the substance of a law which would prove 
effective: ‘‘The manufacture and sale of pistols, re- 
volvers, and of all firearms which may be concealed 
about the person is prohibited until the first day of 
July, 1937. No person shall have in his possession or 
in premises or rooms controlled by him any such 
weapon. Every person so offending shall be impris- 
oned in the penitentiary not less than one year nor 
more than five, provided that if any person offending 
shall, theretofore, have been convicted of a felony, he 
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shall be imprisoned not less than five years, nor more 
than ten. Provided, further, that sales may be made 
to police officers in uniform upon the written order of 
the mayor of the town or city in which such sale is 
made. Search-warrants may issue for seizure of such 
prohibited weapons in the same manner as 1s now pro- 
vided for stolen property.’’ 


CHAPTER XXVII 
THE POLICE 


A communtry’s need for police protection grows 
in heavier proportion than its increase in population. 
People in small towns spend their lives in glass-houses. 
Every inhabitant goes about under the unintentional 
surveillance of- his neighbors. The high-school girl 
knows perfectly the habits, the religious views, the 
politics and the dispositions of the town bankers. The 
small-town man is no better than his city brother, but 
he is watched. The community prejudices and sym- 
pathies make up his conscience. A funeral furnishes 
a general depression, a wedding presents the town 
with an hour of gaiety. 

Not so in the city. A criminal is safer from detec- 
tion in a great city than in a desert. Large cities hold 
the heart of the crime problem. The number of 
criminals seems to grow by geometrical ratio as the 
population grows by arithmetical. Subtle and ob- 
scure reasons seldom spoken of contribute heavily to 
this result. The bigger the town, the better are the 
chances for booty. Opportunity for crime flashes into 
temptation. The power of suggestion, although often 
overlooked, urges the tempted with tremendous force. 
Newspapers teem with accounts of successful thefts, 
triumphant exploits of young robbers, women assaulted 
by undiscovered miscreants. 

The American press, generally speaking, exerts an 
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important influence in creating suggestions to the 
criminally disposed. Only one or two newspapers pub- 
lish an account of the punishments. So, too, the in- 
creased needs which arise from a crowded existence 
multiply temptations. After all, need is the great 
tempter. Criminals are poor, often wretchedly poor. 
No one in a small town is so wretched as the wretched 
of the cities. The small-town sympathies prove too ac- 
tive. Then the misfortunes of one’s neighbors as well as 
their faults come in such close personal touch as to 
engender a feeling of responsibility for their allevia- 
tion. The suffering or misdeeds of every individual 
becomes a household concern for all the small com- 
munity where the victim resides. As one begins to cast 
his identity in the large crowd, he commences to lose 
that sense of responsibility. Life in a large city may 
deaden prejudices, but it also stifles sympathies. Prej- 
udices form a more powerful force for good than 
sympathies. One can not commit a serious intentional 
wrong and at the same time keep much sympathy for 
his victim. Pride often means little more than a 
wish for the good opinion of one’s neighbors, but the 
dweller in a flat or tenement building seldom wins 
any sort of opinion from those about him. He sheds 
his friends and neighbors every moving day. 

The city dweller may say to himself when tempted; 
‘Who will know? Who will care? What difference 
will it make to me?’’ Criminals are safer here than 
elsewhere because American cities are underpoliced. 
A comparison of the several large cities of the world 
makes this clear. 
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A country is in poor shape to defend itself against 
the enemy, when it has in time of war, a force that 
is outnumbered by the enemy, a force that is undisci- 
plined, underpaid and inefficient, and a considerable 
part of which is in traitorous communication with the 
foe. 

Also, few realize that a wide and deadly war is 
being waged from San Francisco on the west to Boston 
on the east between the police and criminals, that every 
few days somewhere the dead or wounded are being 
carried away. Chief of Police D. J. O’Brien, of San 
Francisco, says that from an examination of the 
records ‘‘it appears that during the last five years in 
fifty cities of more than one hundred thousand popula- 
tion, two hundred fifty-six officers were slain in the 
performance of their duty.’’ To this must be added 
all other such tragedies occurring in the cities of one 
hundred thousand population or less and all sheriffs, 
deputy sheriffs, United States marshals, and other 
guardians of the laws killed on duty. No account is 
kept of the wounded. In return the police killed three 
hundred seventy-five criminals. 

In Milwaukee, during the last five years, there were 
three officers killed and five seriously wounded, and 
three criminals killed. In Los Angeles fourteen officers 
were killed by criminals and sixty criminals killed by 
police. In St. Louis, twenty-seven officers died in duels 
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and forty-four criminals. In Boston, six officers were 
killed and seventeen dangerously wounded, while four 
criminals were slain. In Boston, they decorate every 
year the graves of twenty slain policemen. In New 
York, during the five years ending 1924, some seventy 
policemen were murdered and the officers killed one 
hundred eighteen criminals. In Cleveland, during the 
same time, seven officers were killed and thirty-five 
criminals; and so the story goes all over the nation. 

A few weeks ago Patrolman Booth of Chicago got 
his picture in the papers. This happens but seldom to 
a policeman unless the ‘‘Big Thing’’ comes off, and 
not even then if he die regularly in his bed, but only 
if he die in the street with his shoes on. In the photo- 
graph with Booth were his comely wife and four chil- 
dren, the eldest sixteen years old; as bright, mannerly 
and handsome a row of youngsters as one might wish. 

How Booth managed to clothe, educate and bring 
up a crowd like that on a police officer’s pay is difficult 
to understand. From their looks one might guess that 
they have appetites like winter wolves. 

This story of Patrolman Booth is true. It is typical 
of what police officers face in every city, and it il- 
lustrates well the point I wish to make. A few nights 
before, Booth came upon a negro desperado robbing 
a citizen. At sight of the officer, the robber darted 
down an alley. Booth, following, fired at the fugitive. 
The negro turned and fired back. The two emptied 
their guns at each other, the robber sheltered by the 
corner of a stable on the intersecting alley and Booth 
always advancing. The negro turned and ran down 
the intersecting alley, reloading his revolver as he ran. 
Booth followed, also filling up the chambers of his 
pistol. The fugitive dropped to his knees and crawled 
under a long, wide loading platform, which fronted on 
the alley. 
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A choice of two courses opened up for the officer. 
He might go back to the box and report that the robber 
had escaped—no one would ever know the difference 
and he could go home and breakfast with his wife and 
kiddies; or he might throw off his coat and crawl under 
the porch for an unaided death duel with the waiting 
robber. 

It is too much to expect that a thought did not 
flash through his head of what would become of his 
wife at home and how they would feel about him if 
they carried him dead into the little parlor next morn- 
ing. But he had for years been paid one hundred 
seventy dollars a month to perform his duty in just 
such a crisis as this; here duty was yelling at him. 
He flung his coat on the ground, gripped his pistol, and 
crawled in after the robber. Reader, you or I would 
not have taken the chance. Let us all remember that, 
the next time we feel like taking a kick at the police. 

‘“‘Bang!’? A bullet splintered the rafter above his 
head. Booth fired back at the pistol blaze and crawled 
forward. ‘‘Bang! Bang!’’ A bullet zipped by his 
ear. Lying flat on his face he fired twice and refilled 
the three empty chambers. ‘‘Bang!’’ Now he had 
crawled to within ten feet of the pistol blaze. His next 
shot was answered by a groan. Creeping on, he found 
he was the luckier. The negro lay dead, shot through 
the temple. 

From September 1, 1925, to September 1, 1926, dur- 
ing which time I was holding Criminal Court, scarcely 
a fortnight passed but in some shape or other that 
same kind of story was carelessly retold from the 
witness stand. 

Last year a band of robbers held up a Chicago-Mil- 
waukee train at a station in Illinois. The robbers 
escaped. One was captured in Detroit and returned 
to Chicago. On the trip back, the robber said to the 
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Chicago chief of detectives: ‘‘Here is twenty thousand 
dollars to help me out of this.’’ The policeman took 
the money and the robber to headquarters. Then he 
told the chief of police. The chief of police said: 
‘‘His money is gone now, all he had with him. We 
will get him to send for more so that we will know 
where it is hidden. Tell him the ‘old man’ wants 
twenty thousand too.’’ The detective did so. The 
criminal went up into the air, but finally agreed to get 
another twenty thousand. Every one who came to 
see him was watched. His wife came finally, and then 
went to Milwaukee—shadowed. Over two millions of 
dollars were recovered in this way and six additional 
robbers arrested, an impossible accomplishment had 
the detective accepted the twenty thousand dollars 
graft-money in the first place. 

Our police, outnumbered by the enemy and under- 
paid by us, are constantly subject to just such tempta- 
tions. It is small wonder that in every large city in 
the United States complaints are made that policemen 
can be purchased. It is not always true by a long shot 
but the very knowledge that policemen are notoriously 
underpaid encourages the small politician to undertake 
bribery of police, and encourages the belief that they 
yield regularly to such temptations. The small 
politician is in partnership with the bail bondsman, 
and so the vicious ring is formed. Crime increases and 
our respect for the administration of justice decreases. 
The compensation of a European policeman exceeds 
on the average that of the highest paid skilled 
workman. 

An article written by an English judge states: ‘“We 
endeavor to counter the cohorts of crime by a great 
army of police in England. There are some sixty 
thousand in England, or more than one for every 
person convicted of an indictable offense. As salaries 
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have advanced, the pay of the police has been mate- 
rially increased.’’ 

The pay of policemen in our American cities is 
one-half that of skilled artisans, and then we wonder 
that there is graft. 

‘‘Hinglish police,’’ the judge continues, ‘‘receive on 
retirement, usually between the ages of forty and fifty, 
a liberal pension as do also their widows. England 
proceeds on the theory that it is necessary to secure 
trustworthy and fairly-educated men, and that is one 
reason crime is so rare in that country. The great 
army with which England fights its enemies is com- 
posed of trustworthy, fairly educated men.’’ 

An eminent British criminologist on a visit to this 
country, pointed out a significant difference. He said 
in England every one loves the ‘‘Bobby.’’ He walks 
the English street, a living representation of his 
country’s power in time of peace. 

The first need of our police army is to divorce 
itself absolutely from politics. To-day the patrolman 
in the United States hopes for his promotion to 
captain, and the captain to chief, all through the 
influence of his political friends; when as a matter 
of right the patrolman on the beat should be in a 
position to arrest the governor of the state, and put 
him in jail if necessary, absolutely without fear for 
his position or his promotion. Our first line of defense 
against the criminal is a police department composed 
of trustworthy, fairly educated men, lifted by their 
salaries above the constant and insistent temptations 
of the underworld and the criminal. 

As a matter of fact, we have a police force badly 
disciplined and trained, poorly paid, and of a broken 
morale. The morale is shattered because the police- 
man feels that he is looked down upon by his fellow 
citizens, and that his calling is a job, and not a dignified 
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profession. Why should he not take a handful of 
money from a bootlegger? Isn’t he only a ‘‘copper’’? 

In short, the thing we need is a trained and or- 
ganized police defense. Make of the policeman’s 
‘‘job’’? a profession, which men may enter for their 
life-work, an honored and respected profession too. 
Our people often deplore the lack of respect for the 
‘corner cop’’ evidenced by the children of the streets 
as well as their elders. Our police force ought to 
be respected as the ‘‘arm of the law,’’ in the same 
way that the English ‘‘Bobby’’ is loved and respected. 
Respect for the law and its enforcers is almost vitally 
necessary to the enforcement of the law. 

It is the duty of one who purposes to inform his 
fellow citizens as to the crime situation, to state the 
facts, no matter whom the facts hurt or help. There- 
fore, an obligation falls on my pen to write that the 
American police force is the most inefficient among the 
great civilized nations. To compare in point of 
efficiency our officers with the French, the Belgians, 
the Germans, to say nothing of the British, would be 
to perpetrate a joke. Our force could be made the 
equal of the best. The existing condition is a crush- 
ing hindrance to the administration of justice. The 
chief cause for evil lies simply in graft. Politics in 
the police force is the incubator of graft, and the 
politicians of the country keep a strong hold on a 
good many of our police. 

The other day one of the metropolitan newspapers 
told how a police captain kicked into the street a 
politician who threatened him. Oftener than the public 
thinks, it happens that way, but too often the transac- 
tions take a darker color. Our police are under- 
manned, poorly disciplined, underpaid, and with little 
or no pride in their calling. If a man with a family 
at home, getting less than half a plasterer’s wages, is 
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offered by a bootlegger twenty-five dollars to look the 
other way while a wagon-load of alcohol passes, and 
he shuts his eyes, can you follow his line of reasoning 
in justification? 

The public hires him, but what does the public care 
for him? What does he see going on about him? 
High-up and low-down graft. The dive-keeper, the 
thief, the gambler have some policeman or other on 
their salary lists. Politics got him on the force, poli- 
tics keep him there, and he will stay walking his beat 
windy wintry nights, and blazing summer days for 
ever, unless some politicians give him a push upward. 
And the dive-keeper, the brothel-keeper and the chief 
are too often the reliance if not the actual partner of 
the little politician. Because of these shortcomings, 
he has not the respect which the officer of the law ear- 
ries in other lands, and because of this lack of respect 
sprouts the sum of all evils in our police system—there 
exists no esprit de corps. 

Justice and safety are well worth any price we 
must pay for them. The police form the arm of jus- 
tice. If that arm be atrophied or paralyzed then jus- 
tice herself sickens. A demoralized police force is not 
worth its wages, no matter how cheap. 

First of all, the American people should demand a 
police force large enough to cope with crime. If we 
need to economize let us do without something else; 
even good roads and new bridges can wait. 

‘Discipline gives pride of profession. Compact 
organization with full and continued instructions can 
ereate the esprit de corps, which marks the officer of 
the law in other lands and makes of the force a pro- 
fession worth while for a worth-while man. 

What chance is there for esprit de corps when this 
sort of story continually goes the round of the squad- 
room. At midnight Officer Smith caught a burglar 
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working at the cash register in a drug store. That 
same night, he saw the burglar go out of court on bail, 
to break into a drug store the following night. Week 
after week, the officer attends court, only to see the 
case continued. The bail shark tries to be his friend. 
‘‘Don’t be a fool,’’ he argues, ‘‘take this fifty and say 
the lad was drunk and just fell into the drug store. 
No! Oh, all right then, you needn’t lie. Keep the 
fifty and say you don’t know. I handed the lieutenant 
two hundred in that Smith case and the captain got a 
thousand in the Jones case.’’ 

The patrolman thinks of the winter’s coal, and that 
the captain has warned him twice to get a new 
uniform. 

The tempter concludes: ‘‘We’ll get the boy off any- 
way. Now be a wise guy.’’ To his lawyer and his 
bail bondsman, the thief if he be fifty years old is 
always a ‘‘boy.”’ 

Please do not misunderstand. There are many 
thousands of men on the police force this minute who, 
the first of next month, will be cramped to pay their 
rent, who know well where they can go and get the 
money, but who prefer to keep their self-respect, even 
though they must stay poor. What I am trying to 
say is this: No other profession in the country lies 
subject to as constant and as persistent temptation as 
the police force. 

The first requisite for the war against crime is to 
have a fit army to fight crime, an army in which a 
private will consider himself a deserter from his com- 
rades and a traitor to his country, if he gives aid to 
his foe. I believe that at the head of every police 
force we should have no policeman trained in the pres- 
ent school and no civilian doctrinaire without experi- 
ence, but a well-balanced, reasonable-minded officer 
from our regular army, a West Pointer when possible. 
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Even he will be useless if the public does not back him 
up in the first great contest which will confront him. 
He must fight and conquer—not the thieves, but the 
little politicians, the bail sharks, and the crooked 
criminal lawyers. 

Also we can not make of our police an efficient 
army to fight crime until the different police organi- 
zations of every state organize and cooperate. In 
some states there are more than two thousand separate 
municipalities each having its own police. Every town 
acts independently of every other. It will be neces- 
sary at last to form in every state a central body 
similar to that of the state police of Massachusetts or 
Pennsylvania under the guidance of which each unit 
coordinating with and in close touch with the central 
office and with each other shall act as a whole when 
need requires. 


CHAPTER XXVIII 
THE CHURCH AND THE CRIMINAL 


Tue question whether the march of civilization is 
left to blind but lucky chance, or whether it goes for- 
ward under the command of immutable laws promul- 
gated by an Omnipotent Intelligence, has no place in 
a discussion of criminology. However, above all other 
persons, the clergy ought to keep in mind this kindred 
consideration: A reverence for God is the strongest 
of all influences in the prevention of crime. This 
statement is necessarily. true, because a reverence for 
God is composed of a regard for His justice and con- 
sequently a respect for the rights of other men and 
an obedience to rightful authority. Without this 
restraining emotion any passionate impulse is like 
Aaron’s rod—likely at any moment to turn into a ser- 
pent. These statements are not intended as teaching 
religion, but as the utterance of a cold scientific fact— 
a fact seldom referred to by inexperienced criminol- 
ogists, but always known to those in close contact with 
the criminal. 

Through all history when religion, to maintain 
herself, has called on the law for aid, the result has 
been persecution, cruelty and catastrophe. That is 
because religion regards rebellion against God as so 
much more terrible than men consider a mere offense 
against the law. But the law absolutely needs for its 
success and merciful functioning the aid of religion. 
The church influence can never supplant or be as 
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effective as the home influence, but religion can create 
and maintain the safe and normal home influence. In 
the lands where the churches are full, the prisons are 
empty; where the churches are empty, the prisons are 
full. In 1850 this nation was the most law-abiding 
country on earth. We had twenty-three millions in 
population, but all our prisons, great and small, con- 
tained, tried and untried, only seven thousand persons. 
Hivery one went to church. I am fully aware of the 
sneers with which these claims will be met by all the 
pseudo-scientists who are writing upon this subject. 
Very few of them in all their lives have talked con- 
fidentially for half an hour with a criminal. Against 
their lack of practical experience, I place the evidence 
of every worth-while prison warden, of well-known 
police officers, and of the men who, above all others, 
know the inside mind of the criminal—the prison 
chaplains. 

The prison reports contain tables showing the 
creeds of the convicts, and most of them report them- 
selves adherents of certain creeds, but each of them 
long before he turned criminal had abandoned his 
faith. This is necessarily true, because before one 
becomes a criminal, he must first suffocate his finer 
emotions, and religion is the protector and the nurse 
of the finer emotions. 

With this in mind what have the churches of the 
United States done to stop crime? What are they 
trying to accomplish in an endeavor to relieve the pres- 
ent criminal situation? The church ought to be the 
first aid to the law. How many sermons are being 
preached on the necessity for respect to the laws and 
the necessity for obedience to law? How many clergy- 
men study the matter? Oh, to be sure, some laws 
receive special concern from the pulpit. Offenses 
against prohibition laws, against the law forbidding 


372 THE CRIMINAL AND HIS ALLIES 


amusements on the Sabbath day seem to many spirit- 
ual leaders of greater malignity than murder, rape or 
arson. What can the churches do? They can teach! 
That is their first duty. There is no lesson so needed 
by the American people as their responsibility for the 
present crime situation. This the church can teach 
persistently. The clergyman can get into close and 
sympathetic touch with the tempted and fallen. All 
right. Where can he find them? The best place is in 
the prison cells of the police station before the accused 
is tried. 

Under the auspices of the Established Church in 
England there is functioning an organization of incal- 
culable value. It is known as the Prisoners’ Aid. In 
every large city of that country the agents of that 
society each morning go-down into the cells of the 
police stations to interview the prisoners arrested dur- 
ing the day or night previous and who are to come 
before the magistrate. These agents go as the friends, 
helpers and protectors of the unfortunate. The 
truant boy or girl who has got into a little trouble is 
helped to go home. The prisoner who, tempted by 
need or by sudden passion, for the first time has 
broken the law, finds a friend and protector. At such 
a moment a little needed money from a friendly hand 
brings about a profound influence. Even the old of- 
fender finds in these agents a sympathetic listener 
and often a protector. There is no attempt to shield 
the prisoner from just punishment, when punishment 
is needed, but even after and during such punishment 
the society keeps in touch with its ward. 

Many judges and magistrates have publicly testi- 
fied to their own reliance upon the representations of 
these agents and their acknowledgment of their aid. 
As a matter of fact the representations of the agents 
of that society are very seldom disregarded by the 
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judges. We have societies for the assistance of the 
convicted, but none that I know of which functions for 
the unconvicted but accused. Why don’t some of the 
churches of the United States start a Prisoners’ Aid 
Organization here? 

Every morning down-stairs in the cells of the 
police stations crowd poor wretches, anxious, desper- 
ate, suffering, and the greater number friendless. It 
is the moment of God’s opportunity if His agents are 
about attending to His business. To sit in the cell by 
the side of some fellow who hasn’t a hope left and give 
him unselfish material service in this hour of his tribu- 
lation, opens a wide avenue into his heart and soul. 
How many clergymen do this? Good women sometimes 
interpose but in the words of a jail official, women 
untrained in prison work are usually ‘‘just a damned 
nuisance.’’ But women can help the families of the 
accused and so get a good influence over the life of the 
offender. A good opening for the churches can be 
found in the Criminal Courts of any city on any Satur- 
day morning. 

Every judge of a Criminal Court dreads Saturday, 
for with Saturday comes misery-making, sentence 
morning; the time when the prisoner pays so much in 
bitter sorrow for a profit so pitifully inadequate. His 
Honor refrains from looking past the prisoner into 
the shabby crowd on the long benches beyond the Bar 
railing, because he knows well that depressing picture 
without his looking. From week to week, except as to 
its personnel, the sorry spectacle seldom varies. The 
father, huddled, his strong knobby hands, so helpless 
now, folded in front; mothers, dressed in their seedy 
best; and then, edging about among the benches, eager- 
faced, mystified little children; for the families of the 
criminals, at least of those convicted, are for the most 
part poor, nearly all very poor. 
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A name is called, a confused-looking prisoner 
stumbles, hustles in through the side door up to his 
lawyer, to face with blurred eyes a very fallible judge, 
who at the moment, for all concerned, must take the 
place of God. While the lawyer urges an earnest last 
word for mercy, the judge, in spite of himself, glances 
out to the wooden seats, when some woman’s face 
grows white, or some child begins to whimper. Often 
and often as sentence is pronounced, a wife or mother, 
unable to bear this climax of pity and shame, shrieks 
aloud, tumbles over unconscious on the benches. <As 
the dazed, newly made convict is being half led, half 
pushed to his cell, his last clouded glimpse of the scene 
of his trial and condemnation includes a vision of his 
mother or wife being carried out by the officers. 

This is no infrequent or over-colored drawing. 
During my thirty years on the Bench, the thing has 
happened before me at least one hundred times. On 
these Saturdays a clergyman waiting outside the 
courtroom corridor will dispense more charity in one 
hour than he can during a week in his pulpit. 

Under the constant pressure of distressing experi- 
ences in the Criminal Court, one kind of judge grows 
more sympathetic, more tolerant of human frailty; 
other judges harden, become more impatient of the 
continuous, heartless wrongs committed by offenders 
against their innocent fellow creatures. I know how 
hard it is to keep the poise between extremes, and how 
difficult to remember, under the influences of guilt and 
sorrow, one’s duty to the public and to the offender, 
and to keep in mind that one may not indulge one’s 
passing emotions by bestowing sympathy or by in- 
flicting revenge, but must coolly administer the law, 
according to its letter and spirit as the sacred oath 
of office commands. 

For always up to the Bench is flung the ancient 
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disturbing cry that calls for the age-old answer. 
“Show pity!’ cries Isabella, in Measure for Measure. 
**T show it most of all when I show justice,’’ answers 
Angelo, ‘‘for then I pity those I do not know.’’ It 
never fails when the convict is still the member of a 
family that the greatest price in humiliation, anxiety 
and grief falls upon those who love him. Seldom is 
any one sentenced for the first time but the innocent 
suffer more than the guilty. After the second sen- 
tence, the family moorings are usually broken, only 
the mother attends his second trial; the rest of the 
family stay away. 

The next heaviest cost for wrong-doing must be 
paid by the malefactor himself. No person who delib- 
erately commits a serious, unprovoked injury to an- 
other is ever after quite as strong for worth-while 
endeavor as before. Most criminals reform. Two- 
thirds do not return to prison. I have seen many 
reformed criminals, but very few who ever, after a 
penitentiary sentence, made much out of themselves. 
Life for them through chilled years drags along hardly 
and painfully. Before a normal man commits an 
unprovoked, serious wrong against another and—not- 
withstanding the enthusiasm of the new school of 
psychiatrists—nineteen-twentieths of the criminals are 
still mentally equal to the average citizen, he has low- 
ered his standard of all spiritual values. His mind 
works logically, but his heart has gone wrong. He 
has so infected his soul that he looks with twisted 
vision upon his ordinary adjustments, just as a man 
who wears inappropriate glasses sees all awry the ob- 
jects around him. Gradually he becomes a bad hus- 
band, a worse father, a dangerous citizen. A mean 
action of to-day is the child of an indulged mean im- 
pulse of yesterday, and the grandchild of tolerated 
mean thought of the week before. Yesterday, after 
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sentencing a man, I asked him good-naturedly and 
familiarly, as is my habit, a few questions with which 
to probe the depth of his intent. I had done my 
worst—he had no further fear of being frank with me. 
The dialogue may have its value: 

““Clyde,’’ I said, ‘‘isn’t it a pity that a bright young 
fellow like you should waste himself as you are doing? 
Why don’t you go to work?’’ 

‘‘Well, the world owes me a living whether I work 
or not, doesn’t it?’’ he grinned at me. 

“Ts that so? What did you ever do for the world 
that it got in debt to you?’”’ 

‘‘T’m here, ain’t I? I didn’t ask to come!’’ 

‘‘Yes, but the world didn’t invite you. Your par- 
ents may owe you a living. If the world had been 
consulted, it might have asked you not to come. Then, 
again, you can quit any old time. There’s a law 
against suicide, but you don’t care much about any old 
law, do you? Anyway, Mrs. Williamson from whom 
you stole this jewelry doesn’t owe you a living, does 
she?’’ 

An honest gleam shone in his eye. ‘‘Has she a 
right to have so much when I have nothing?’’ 

‘‘T think she has,’’ I answered, ‘‘but we won’t 
argue that. At least, if you have a right to take any- 
thing you like from anybody you like, why, then, any 
one has a right to take anything from you—your coat, 
for instance, or the food you eat. Nobody really has 
any right to anything, has he?’’ 

‘‘Go on, your Honor, have it your own way, 
Judge!’’ He laughed as he was being led away. This 
disclosure brought out only one phase of the man’s 
attitude toward life. But that kind of view for him 
colored home, relatives, friends, and even his idea of 
God. If one wishes to raise the gloom of the squad- 
room of a police station to high merriment, let him 


THE CHURCH AND THE CRIMINAL = 377 


only proclaim there that he believes in the old-time 
saying, ‘‘honor among thieves.’’ A regular thief has 
no kind of honor. Before he could become a settled 
thief, he must have discarded all sense of the finer 
obligations. 

The great loss to the state from the commission of 
crime results from the fact that an honest man, upon 
whom it has a right to depend for support, turns into 
an enemy of the public. The progress and prosperity 
of the state depend first upon the character of its 
citizens. It is far less injurious to the commonwealth 
for a citizen to become blind, insane, or hopelessly 
diseased, than for him to turn criminal. The merely 
unfortunate must be maintained and protected, it is 
true; so finally must the criminal, as I shall show; 
but in addition, the latter must be watched all the 
time, and instead of a propelling, moving force in 
the nation’s advancement, he remains a hindrance to 
her prosperity and a danger to her peace and progress. 

If this disease of crime then be a malady of the 
heart, what physician shall we call in first? Not the 
alienist, nor the lawyer, nor the prison guard. As 
MacBeth asks what medicine to ‘‘purge the stuffed 
bosom of that perilous stuff that weighs upon the 
heart?”’ 

Garofalo, but no other writer on criminology of 
whom I am aware, makes strong account of reverence 
for God as a factor in preventing crime. But I say, 
not from a religious point of view at all, but merely 
as a cold scientific fact, that no person whose heart has 
turned acid from strong greed, selfishness, lust or 
cruelty so as to make him a criminal in his habit of 
thought, can ever be redeemed except through the 
influence of some strong, permanent, spiritual emo- 
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tion. The readiest of these finer emotions are, of 
course, furnished by religion. Then how is it that the 
churches in America have lost their grip on so many 
troubled millions? Is it because the ministers of our 
religion have grown satisfied with the mere routine 
and mechanical work of their calling? Sermons are 
not so much needed by the tempted as the personal 
touch. The old-time clergyman, who sought out and 
understood the needy homes and who talked with the 
tempted boy and girl, was worth a dozen eloquent 
scholars in the pulpit, as far as prevention of crime 
was concerned. 

With a general return to the old-time reverence for 
Almighty God the laws would almost enforce them- 
selves. But in the actual life of many of our public 
universities, colleges, schools, as well as in our social 
centers and places of philanthropic activities, religion 
is considered only a gesture; in numbers of these 
places the mention of Almighty God is taboo. In 
many of our churches, too, there is only a grudging 
seat for a man with a shabby coat, or for a woman 
who has lost her standing. Why do not the ministers, 
rabbis and priests take a hand in the troubles and 
intimate temptations of their neighbors. Why don’t 
they follow the mourning processions, which drift 
every Saturday from the sorrow-infested court-house 
back to the desolate home? The Savior of mankind 
spent little time in the temples. He wandered out 
into the byways where the needy, the sorrowful and 
the sinful might touch His very garment and on whom 
His healing might be directly laid. The clergy of the 
United States should be reminded that the people of 
a country never desert their church until the church 
first deserts the people. 


CHAPTER XXIx 


THE GAME 


Ir you will listen to an ancient, often repeated 
story of the law, you will understand better some 
things which have been discussed in the previous 
chapters. 

The story relates to a warm-hearted, hot-headed 
little Irishman named Timmy Tierney. We are glad 
to call him Timmy Tierney because that is not his 
name. All the story is true, except the names of the 
actors. Hvery one back of the yards in Chicago knows 
Timmy because of his quaint whimsical face, and a 
peculiar hump between his shoulders that came from 
twenty-five years of stooping work. 

There is a place in the neighborhood kept by a 
rather decent sort of fellow named Driscoll. It is a 
restaurant and hotel. It has been Tierney’s habit for 
twenty-five years to go down there Sunday afternoons 
and play a game of forty-five with some old cronies. 

Mrs. Tierney does not like that for many reasons, 
but particularly because it takes him away from her 
and the children on the only day they have with him, 
and no matter what the rest of the world may think of 
this ordinary little laboring man, they believe he is 
the wisest, the wittiest and the greatest man in the 
world, and they do so love to gather around and hear 
him talk big. There is another reason why Mrs. 
Tierney does not like him to go—the Nelson boys have 
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taken to hanging around there lately and the Nelson 
boys are blackguards and have been in jail and she 
knows how hot-tempered Timmy is. Nevertheless, 
she thought to herself, ‘‘Well, maybe I am selfish and 
men must be with men sometimes,’’ and so she lets 
him go. 

On the day in question the wife and the children 
waited at the window two hours for Timmy, until 
suddenly there fell a furious knocking at the door. 
When the wife opened it one of the neighbors stood 
there and he was so excited he could not talk. She 
became frightened and as the two stood staring 
speechless at each other, the police ambulance galloped 
down the street, whirled and backed up to the cottage. 
Four policemen carried some one out who lay quite 
still on the stretcher and who was covered with a 
brown blanket. It was Tierney. He lay so still be- 
cause he was dead—shot through the middle of the 
forehead, just under the gray lock of hair Mary Ellen, 
the Tierneys’ youngest, so loved to plait. 

This is how it happened. He sat down to that game 
of forty-five and the elder Nelson boy pushed in at 
the table. Presently Timmy caught Nelson cheating. 
The old man reached over his hand, and the black- 
guard, furious at being discovered, drew his revolver 
and shot the poor little fellow through the head. 

Monday night following, the children were going 
about the cottage wonder-eyed, ready to smile, as 
children are, at some pleasant word from some low- 
voiced neighbor, ready to ery at a pitying word, 
huddling together in misery at the moans that came 
from their mother’s room up-stairs, and freezing in 
inarticulate terror when they remembered that all that 
was left to them of their father was the white-faced 
thing with the candles about it in the little front room. 

No one outside thought much of the event. It 
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was only a typical Sunday murder in the city. It 
happened thirty times that day between the Atlantic 
and the Pacific; it happened thirty times last Sunday; 
it is going to happen thirty times next Sunday, for 
there are twelve thousand newly dug graves in this 
country waiting to be filled during the next twelve 
months by assassins. The unfortunate Nelson had to 
stay in jail five gloomy days and five uncomfortable 
nights before a kind-hearted judge released him on 
bail. 

Well, here is the game. In three or four months, 
or as far as his lawyer could put it away with motions 
for continuance, demurrers to the indictment, motions 
for change of venue, Nelson was brought on for trial. 
He was a cruel-minded, cold-hearted murderer. 

Nelson had no excuse for making orphans of those 
three little children. He had no excuse for making 
a widow of that little old woman, and beyond a reason- 
able doubt, he was proved guilty, but a jury of his 
countrymen found him not guilty and he walks the 
streets again as free as air; and that is the game. That 
verdict is itself a crime against you and a wrong 
against the community and a terrible travesty on 
justice. You will be interested to know how that game 
was played. It has been played before me many times 
during my thirty years on the Bench. 

When the case came up for trial, Nelson and his 
smart lawyer prepared what is known everywhere as 
‘the great American hip-pocket defense. They claimed 
that little old man, who never carried a weapon in 
all his days, reached for his hip pocket, and Nelson, 
to save his own life, killed him. Nelson didn’t swear 
to that, he didn’t even go on the witness stand. He 
got his blackguard brother to testify to it. 

His lawyer was too clever to let the defendant go 
on the witness stand. If he did so, the first question 


382 THE CRIMINAL AND HIS ALLIES 


the state’s attorney might ask on cross-examination 
was, ‘‘Nelson, you have been in the penitentiary 
before, haven’t you?’’ and the jury must not know 
that, or else, ‘‘Nelson, what business had you carrying 
about a loaded pistol on the Sabbath day?”’ or, ‘‘When 
did you begin to fear for your life? Tierney was twice 
your age and half your size.’’ 

A lot of questions like that might be asked, but our 
law is too merciful to require a murderer to tell what 
he knows, and, mind you, it is the law of Illinois, it 
is the foolish, absurd law of nearly every state, that 
if the judge by accident should mention that the man, 
who above all men could explain and give defense if 
there were a defense, had not dared to go on the stand, 
if the prosecuting attorney should by accident allude 
to this, the defendant would get a new trial. 

As the case went on,'a hundred objections were 
flung against the testimony and the judge had.to be 
mighty careful and play the game according to the 
rules, for if he made a mistake in one of his rulings, 
no matter how little it had to do with the merits of the 
case and the verdict turned guilty, the Supreme Court 
would probably grant a new trial. 

When the judge came to instruct the jury, in some 
places—just in some places, mind you—his instructions 
rather muddled the case instead of throwing light on 
it. The judge did not wish this, he wished he could 
turn and talk to the jury as a sensible man talks to 
twelve sensible men, but the law would not let him. So 
for fear of inadvertent mistakes in certain tangled 
places, the Judge’s language sounded like merely stilted 
jargon. 

When the argument began, Nelson’s women rela- 
tives sat where the jury could see them. They cried — 
a whole lot, and when Nelson’s lawyer made his argu- 
ment to the jury, why, he cried too, and as you saw by 
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the papers the next morning some of the jurors broke 
down and cried. Between them all, the prison doors 
swung merrily open and Nelson went free. 

Now it is true, as his lawyer argued, a verdict of 
guilty would not bring back to those orphan children 
the father they. have lost. A verdict of guilty would not 
bring to that sorrowing old woman the poor little 
laboring man, who for twenty-five years fought her 
battles and stood between her and misfortune. But 
justice has been betrayed and in her own temple and 
with this result: that somewhere down the days or the 
weeks there is another villain whose courage will be 
steeled when he remembers the verdict in the Nelson 
case, and there is somewhere a man or a woman who 
is going to his certain and undeserved doom, because 
an American jury is so easily muddled, so easily 
melted, and because a thousand foolish technicalities 
lie in wait for the unfriended footsteps of American 
justice. 

Timmy amounted to so little in the general order 
of things that he has dropped out of the world’s mind 
as utterly as though he never existed. In the little 
cottage back of the yards, however, things have begun 
to press a little hardly. 

Timmy lies hidden and forgotten, but still, night 
and day on his account, God and posterity are calling 
to this generation of the American people that first 
terrible question put to the first fleeing sinner: ‘‘Cain, 
where is thy brother?’’ We may no longer hide our 
burning cheeks behind our crimson fingers to answer 
with that shifting ancient lie, ‘‘I do not know! Am I 
my brother’s keeper?’’ For we are our brother’s 
keepers. 

Now let us ask Timmy Tierney to arise from the 
sod that covers him and tell us his views on the matter. 
Timmy answers from his grave: ‘‘I, Timothy Tierney, 
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a law-abiding God-fearing man, was crashed into 
eternity without warning, from the wife I loved and 
the children who adored me. I lie in a common grave 
with twelve thousand others who this same year died 
the same way. I was heartlessly killed by my fellow- 
citizens of America and by Thomas Nelson. If the 
guilt for many thousands of lives is not to stain the 
American name, my fellow citizens must arise and take 
the revolver from the Nelson boys; they must so reform 
their courts that justice shall be stronger than trickery, 
that right shall not be constantly sacrificed to lawless 
forms; and they themselves must go into the jury box 
to fulfill their oaths uninfluenced by cheap sentimen- 
tality and find their verdicts according to the law-and 
the evidence. Until the men and women of America do 
this, the blood of those who die as I have died will be 
on their heads for ever.”’ ° 


CHAPTER XXX 
THE SUPREME NEED 


Has the reader ever tried to realize what plight he 
would be in if he lived in a community over which 
there was no law at all and in which there were many 
criminals? Has he ever stopped to estimate how many 
persons there are at present living orderly lives, who, 
if there were no police and no prisons, would indulge 
every passion and every wish at the expense of their 
weaker neighbors? Try to imagine a land in which 
the man with the least conscience is the best off, where 
women and children are reckoned as mere spoils for 
the strongest, where the weaker are without right to 
life, honor, property or any safety, where brute 
strength or savage cunning rules over everything 
except greater strength or deeper cunning, where the 
days are filled with struggle and the nights with 
horror. That is life without law. 

They say that forty years ago a penal city in 
Siberia was just like that. The governor was drunk 
all the while; his police were felons wickeder and more 
cruel than the other citizens. In broad daylight a 
stranger arriving had to be guarded down the one 
street to his hotel. If at noon he left his hotel unac- 
companied for a walk of two blocks, he probably would 
never come back alive. A sudden realization of the 
horror of life in such a place curdles one’s blood. 

Down in the southwestern part of this country 
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spreads for miles a thick, almost impenetrable forest 
into which only a few rough roads venture. If one 
will stand upon the mountain which rises from its 
midst and let his fancy guide an exploration into its 
shadows he will be appalled by the universality of 
sudden tragedy curtained by the tense brooding silence 
and mystery of the woods. He will understand that 
a thousand hidden kinds of hungry, merciless beasts, 
birds and serpents prowl all day and night through 
the thickets hunting, killing, devouring one another. 
Every living thing in the forest crawls, creeps or flies 
through life obsessed by two impulses; a fear for its 
own life and an effort to take the life of some other 
creature. Existence means eternal flight to escape 
murder and pursuit to accomplish murder, life a piti- 
less pursuit and shuddering escape. 


‘“<Then marked he, too, 
How lizard fed on ant, and snake on him, 
And kite on both; and how the fish-hawk robbed 
The fish-tiger of that which it had seized; 
The shrike chasing the bulbul, which did hunt 
The jewelled butterflies; till everywhere 
Hach slew a slayer and in turn was slain, 
Life living upon death. So the fair show 
Veiled one vast, savage, grim conspiracy 
Of mutual murder.’” 


That is what any great city might resemble or any 
great country might be like without the protection of 
the law. 

One must have suffered as a victim to realize the 
enormity of a highway robbery. There is a subtle like- 
ness between the highway robber and a serpent. The 
larger and fiercer animals attack openly. and with 


1The Light of Asia, Edwin Arnold. 


THE SUPREME NEED 387 


courage. One who has gone through two attacks, the 
one in the country, the other in the city, tells of the 
similarity. 

A couple of weeks ago, while strolling over a 
rocky field, my relator decided to rest and take a smoke 
on a fallen tree that lay near a swamp. Vaguely he 
noted a long slender green and yellow thing like a wil- 
low switch half hidden in the grass, which seemed to 
move at his approach. The man stood lighting his 
pipe at the time, but when he looked again it was gone; 
so he perched on the old log for his quiet smoke. As 
was afterward discovered, the rattlesnake, an un- 
usually large one, had coiled about its eggs, just 
beneath his foot. There, unseen hideous death with 
open fangs swayed back and forth, keeping motion 
with the swinging shoe, and waiting its chance to 
strike. Suddenly with a faint hiss, the snake struck 
fiercely at the thick heel of the exposed shoe, and then 
glided lightly and swiftly into the tall weeds. The 
man will never forget that nauseous terror which 
broke into cold sweat on his forehead as he glimpsed 
the loathsome horror disappearing. The same shud- 
dering fear returned to half sicken him as he after- 
ward told of his escape. 

This gentleman lives on a quiet residential street 
in Chicago. Two nights after returning from that vaca- 
tion, he was hurrying home through the deserted high- 
way when a shadowy man slouched into sight from 
across the way. Sensing danger he immediately 
stopped. The shadowy figure also slowed up. Some- 
thing in the manner of the stranger suggested the coil 
of a snake ready to spring. Just then by the provi- 
dence of God a police officer came hurrying up to his 
box on the corner. At sight of the officer, the stranger 
turned, quickened his pace and disappeared in the 
darkness. The rattlesnake in the field was not so 
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venomous, dangerous and merciless, or half as subtle 
as that robber. The rattlesnake in the field fills quite 
as useful a place in the world and has as good a right 
to consideration as that predatory being to whom a 
human life means quite as much as it does to the rep- 
tile. We kill the reptile if we catch him. If we catch 
the robber we hold him a while and then set him at 
liberty without drawing his fangs. 

One day a young fellow arose in the jury box as a 
case against some labor union members was being 
tried and said to me: ‘‘Your Honor, I don’t think I’d 
make a good juror in this case because I belong to a 
labor union. If the interests of the union conflicted 
with the law I’d stand by the labor union.’’ 

T answered him: ‘‘Young man, the labor union 
can’t be as good a friend to you as the law. Why, your 
own parents were not as helpful or unselfish toward 
you as the laws of your country. The law stood out- 
side your house all last night watching while you slept 
and if it had not done so, as surely as you sit there, 
some one would have entered before morning and 
taken everything you have worth having. If you had 
resisted, you would have been killed in the presence 
of your wife and family. Would the labor union have 
so guarded you if there were no law? But for the law 
some one who wanted them and is stronger than you, 
would, before you go home to-night, take the very 
shoes off your feet. Will the labor union or any 
church or society you can join protect you in this way? 

‘‘The law stood by your bedside when you were 
born. It has kept guard at your side, sleeping and 
waking, every instant since. Who else has cherished 
you so? What power has been so unselfish? When 
you come to die, it will guard your last breath, and 
then through all the coming years, keep watch and 
ward above your unvisited and forgotten grave. 
Tell me where in all this universe under God himself 
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you have so true, so generous, so constant a friend as 
your country’s law?”’ 

That question I repeat to the readers of this book. 
Your great friend is being dishonored and you share 
in its crying disgrace. It thinks only of your welfare 
and safety. The sneak thief, the robber, the assassin 
make little of its mandates; you are the persecuted 
partners of its misfortune. How much worse must 
lawlessness in the United States become before things 
get better? Unless something radical is started cer- 
tainly the toll of money and suffering exacted by the 
criminals of the United States will grow heavier and 
heavier. When will the nation realize its own sore 
need for justice and its discredit before the civilized 
peoples of the world? The man on the street and the 
woman in the household have deepest interest in the 
problem and bear heaviest responsibility. In every 
other respect no other nation compares with ours in 
progress, freedom, righteousness, prosperity and op- 
portunity. Because of these advantages the peoples of 
all nations keep fiercely battering for entrance at our 
narrowing doors. They leave their native homes for 
residence here in numbers which dwarf into insignif- 
icance the emigration to all other lands. Our one 
great lack is in want of respect for the law. 

Leading lawyers of the country, who are statesmen 
besides, have drafted a program of criminal law re- 
form. This program prepared and endorsed by the 
American Bar Association has been presented to 
nearly every legislature in the United States. The 
proposals, while advocated by the leading lawyers and 
judges of the country, were so bitterly assailed in the 
legislatures, that they were adopted in no state in their 
entirety and only a few states accepted any material 
amendments. The same contest awaits our land that 
confronted the people of England eighty years ago, 
only England had Charles Dickens to write Bleak 
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House and so move the indignant hearts of her people. 
So powerful will be the opposition to a radical reform 
of criminal procedure that the bar associations have 
not the strength to combat it. There is only one way: 
labor organizations, bankers’ organizations, Rotar- 
ians, Kiwanians, associations of business men, 
women’s clubs and all similar organizations must 
unite and concentrate their influence on the members 
of the legislature. The most effective work done 
recently by any lay organization has been performed 
by the Nebraska Federation of Women’s clubs. I sug- 
gest that all societies in every community at once select 
representatives who will meet, confer with one another, 
and call on their candidates for the state assembly. 
Whoever is not with you is against the advance of the 
law. 
Nothing more important or more difficult has come 
before the people for the last two generations. The 
safety, peace and honor of the nationareinvolved. This 
is a call to the colors. It was Lincoln who said: 


‘‘Let reverence for the laws be breathed by every 
American mother to her babe; let it be taught in the 
schools, in seminaries, and in colleges; let it be 
preached from the pulpit, proclaimed in legislative 
halls and enforced in courts of justice, and in short, 
let it become the political religion of the Nation.’’ 


The supreme need of the American nation is for a 
sheltering justice—justice for guilt or innocence, 
which shall for the innocent provide a shield, for the 
guilty a resolute sword—justice which shall go unde- 
layed, sure and final in the fulfillments of its awards, 
as well as of its condemnations. 


‘‘At worst I have performed my share of the task: 
The rest is God’s concern.’’ 
—Rosert Brownine 


APPENDICES 


APPENDIX I 
SUGGESTIONS FOR LAW REFORM 


I suspmir concrete suggestions for the reform of 
the criminal laws: In some of our states, the principles 
contained in several of these suggestions are already on 
- the statute books. An amendment to the Constitution 
would be necessary in nearly all jurisdictions to give 
Appellate Courts power to hear further testimony and 
to change the judgments, a power which is now pro- 
vided in the English statutes. Also, an amendment to 
the Constitution would be, in many states, required to 
give a right to the court to amend an indictment in 
matters of substance or to allow a defendant in a 
criminal proceeding to waive a jury. Of course, other 
suggestions will occur to any lawyer, but these herein 
offered, wherever adopted, it seems to me, would ad- 
vance the present administration of justice to an agree- 
ment with the common-sense spirit of the twentieth 


century. 
1 


The trial of every case, civil or criminal, shall have 
for its sole purpose the administration of justice in that 
particular cause. All laws and rules of court concern- 
ing forms, practise and procedure shall be, according 
to the sound discretion of the court, directory only 
and not mandatory. If it shall clearly appear that 
any former decision shall work injustice in a present 
case, the court may disregard the former decision. 
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In all cases tried by judge and jury, the judge shall 
determine the law; the jury shall find the facts. 


3 


The defendant in a criminal case may testify or 
not, as he chooses. If he fails to testify, both judge 
and counsel may comment on such failure. 


+ 


An indictment or information may be amended in 
form or in substance, to cure any defect apparent on 
the face thereof, or to prevent or cure a variance be- 
tween the allegations of the indictment or information 
and the proof. A verdict which shall be rendered, and 
a judgment which shall be entered after the making 
of any such amendment, shall be of the same force and 
effect as if the indictment or information had been 
originally in its amended form. (The Supreme Court 
of Iowa in an opinion just handed down squarely af- 
firms the validity of such a law.) 


5 


The judge may inquire of witnesses in all cases, civil 
and criminal, and may participate in and direct the 
trial, as the judge formally might do at common law. 

In charging the jury the court may, in its discretion, 
do so orally or in writing, or both orally and in writing, 
and objections to any instructions given or to the re- 
fusal to give instructions asked for shall be made before 
the jury retires to consider their verdict, but not in 
the presence of the jury; and shall state specifically 
what is claimed as error therein; and the court may 
explain orally any written instructions given. A 
failure so to state and point out specifically any error 
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so that the same may be corrected before the retire- 
ment of the jury, shall be deemed a waiver of such 
error, a 
6 

No person shall be admitted to bail after an indict- 
ment who formerly has been convicted of afelony. The 
granting or refusal of bail in all other cases of felony 
shall be within the discretion of the court. 


7 

No person shall be paroled or put on probation more 
than once; and then only after a hearing in the presence 
of the prosecuting witness, if he be living, and within 
the jurisdiction of the court which entered judgment, 
and in the presence of the prosecuting attorney. Sub- 
penas may issue from the court that passed sentence 
to compel the appearance of witnesses at the hearing 
of applications for parole, pardon or probation. 


8 
Parole for felony shall be considered broken and 
the original sentence revived if at any time thereafter 
the defendant is again convicted of a felony. 


9 
In all felony cases a five-sixths verdict of a jury 
shall be sufficient to convict or acquit, except in cases 
where the death penalty may be imposed, in which case 
the verdict must be unanimous. 


10 
In selecting a jury the judge may examine the 
proposed jurors as to their qualifications and fitness, 
and may put such reasonable restrictions upon the 
examinations by the lawyers in the case as may be just 
and proper. 
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Amendment to Constitution 
All prosecutions for crime may be either by indict- 
ment or information. Any defendant in a criminal 
case may waive a trial by jury, and the finding of the 
judge shall have the same force and effect as the 
verdict of a jury. 
12 


Amendment to Constitution 

On the hearing of an appeal in any case, civil or 
criminal, the Supreme Court shall have the power to 
draw any inference of fact, and may either order a 
new trial on such terms as the court shall think just, 
or may order judgment to be entered for any party, 
and, in criminal cases, may enlarge or reduce the 
sentence, as the case may warrant, or may make a 
final or other order on such terms as the Supreme 
Court may think proper to insure the determination 
of the merits of the real questions in controversy be- 
tween the parties and to establish justice. To this end 
it may hear additional testimony and consider addi- 
tional evidence whenever it is of the opinion that such 
hearing or consideration will be in the furtherance 
of justice, and to the end that the controversy shall be 
speedily ended. 


\ 
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HOMICIDES IN 119 AMERICAN CITIES! 


Akron, Ohio... 

Albany, N. ae 
Altoona, Pa......... 
Atlantic City, N. 
Baltimore, Md...... 
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Cedar Rapids, I Was. 
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Cincinnati, Ohio. 
Cleveland, Ohio. 
Columbus, Ohio.. 
Dallas, Tex...... 
Dayton, Ohio.. 
Denver, Colo.... 
Des Moines, Ia... 
Detroit, Mich...... 
Elizabeth, N, qe: 
El eo Tex... 
Erie, P. 

Fall Sivek “Mass... 
Fort Wayne, Ind... 
Fort Worth, Tex.... 
Gloucester, Mass...... 
Grand Rapids, Mich... 
Hamtramck, Mich.... 
Harrisburg, Pa....... 
Hartford, Conn... 
Haverhill, Mass.. 
Hoboken, N. J.... 
Houston, Tex...... 
Indianapolis, Ind 
Jackson, Mich...... 
Jacksonville, Ae 
Jersey City, N. J.... 
Kalamazoo, Mich... 
Kansas os Kans. 
Knoxville, Tenn.. 
Lansing, Mich...... 
Lawrence, Mass.. 
Lincoln, Neb........ 
Long Beach, Calif.. 
Los Angeles, Calif.. 
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Manchester, N. 
Memphis, Tenn 
Milwaukee, Wis... 
Minneapolis, Minn... 


mo: : 
NPDOF: TH H ORE Ww: 


+++ 


CO Pu 
ORG: ONNAARW: Q 


MRL! DOWANAN: WHWROOAD! 


425 ,435 


1Compiled by Dr. F. L. Hoffman. 
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HOMICIDES IN 119 AMERICAN CITIES 


Mobile, Ala... 0 Oe: APSR .2 28.4 
Nashville, Tenticc..ssccccssvcssccce-se. 27.9 29.2 
Newark, Ne Ji sae Sa 6.9 7.8 
New eifard: NE AGS hoc csc ccete aif See! 
New Britain, ‘Conn seh I OS 030i era aes B bee 
New Orleans pao 0.cse-vns cnc esievse <2 33.7 
Newton, Mass... Tesolin 1 OS,008 Wecariee aeed | cast ceceses Soave 
Newport; Reck.cio te ists. cossects,| 82 OUG6 182 Dy Bike} 32) S S36" lee reas feonnoatanee 


New York City, N. Y............... 
Niagara Falls, ae Yee ee 
Norfolk, Va. Bene sack setawcsuerects 
Oakland, Calif... ce 
Orange, N. ero ae et nandertie 
Pasadena, ge Parone 
Passaic, N. J... Shes 
Paterson, N. fee ahs 
Petersburg, Va..........cccecccecseevses 
Philadelphia, Pi ais 
Aloo de Pa... 6 
Rorgland slong est ness ate 
Portland pOre ns iieecicsccntseessectaects 
Portsmouth; Vasc cece cece sore ccrncees 
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Seattle, Wash... 
Somerville, Masson es 
Spokane, Washb..........c:ccccccecseeee 
Springfield Liles necator 
Springfield, Mass..............cc.008 
Springfield, Ohio... eee 
Syractses Niecy soos... cece. 
Tacomas! Wasbiscccccseesscicseecseccs 
Tampa, Fla... oe nr os ee 
Terre Haute, Ind. a 
Toledo, O...... Perc ee es 
Topeka, Kans... her, 
Trenton, N. J. Gis 
FET OV; BNisi Xosccoecteoeera enc nina 
Tulsa iOklas cer eet teess 
Washington, UB Of 5 eR ee 
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Worcester, MAass..........ccc0cssesecese 
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APPENDIX III 


Forms or Inpictment ror MurprER 
FORM OF INDICTMENT FOR MURDER IN ILLINOIS 


STATE OF ILLINOIS 9S 
County of Cook ‘ 


Of the January Term of the 

Criminal Court of Cook County, in said 

County and State, in the year of our Lord, one thousand nine hun- 
dred and ; twenty-four 

The Grand Jurors chosen, selected, and sworn, in and for the 

County of Cook, in the State of Illinois, in the name and by the 

authority of the People of the State of Illinois, upon their oaths present 


that one Michael Sheehan 
late of the County of Cook, on the thirtieth 
day of July in the year of our Lord, one thousand nine 
hundred and twenty-three in said 
County of Cook, in the State of Illinois aforesaid, in and upon the 
body of one William Fredrich 
in the peace of the People of the said State of Illinois then and there 
being, unlawfully, feloniously, wilfully, and of his 
malice aforethought, did make an assault, and that the said 

Michael Sheehan a certain pistol, commonly 
called revolver, then and there charged with gunpowder and divers 
leaden bullets, which said pistol he the said Michael 
Sheehan in his hand then and there had and 
held then and there unlawfully, feloniously, wilfully, and of his 
malice aforethought, did discharge and shoot off, to, against, towards, 
and upon the said William Fredrich 
and that the said - Michael Sheehan 
with three of the leaden bullets aforesaid, out of 
the pistol aforesaid, then and there by force of the gunpowder afore- 
said, by the said Michael Sheehan 
feloniously, wilfully, and of his malice aforethought, did 
strike, penetrate, and wound him the said 
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William Fredrich in and upon the head, 
limbs, and body of him 
the said William Fredrich giving him 
the said Wiliam Fredrich 
then and there with three of the leaden 
bullets aforesaid, so as aforesaid, discharged, and shot out of the 
pistol aforesaid, by the said Michael Sheehan in and 
upon the head, Wmbs, and body of 
him the said William 
Fredrich divers mortal wounds of the depth 
of five inches, and of the breadth of half an inch, of which mortal 
wounds the said Wiliam Fredrich 
from the said thirtieth day of July 
in the year of our Lord, one thousand nine hundred and 
twenty-three . until afterwards to-wit: 
the same thirtieth day of 
July in the year of our Lord, one thousand nine hundred 
and twenty-three in the County of Cook, and 
State of Illinois aforesaid, did languish, and languishing did live on 
which said thirtieth day of July 
in the year of our Lord, one thousand nine hundred and twenty- 
three in the County of Cook, and State of Illinois aforesaid, 
he the said William Fredrich of the said mortal 
wounds died, and so the jurors aforesaid, upon their oaths aforesaid, 
do say that the said Michael Sheehan the 
said William Fredrich in manner and 
form aforesaid then and there unlawfully, feloniously, wilfully, and 
of his malice aforethought, did kill and murder, con- 
trary to the Statute, and against the peace and dignity of the same 
People of the State of Illinois. 

The Grand Jurors aforesaid, chosen, selected, and sworn in and 
for the County of Cook, im the State of Illinois, in the name and by 
the authority of the People of the State of Illinois, upon their oaths 
aforesaid, do further present that one Michael 
Sheehan late of the County of Cook, on 
the thirtieth day of July in the 
year of our Lord one thousand nine hundred and twenty- 
three in said County of Cook, in the State of Illinois 
aforesaid did unlawfully with malice aforethought by shooting kill 
and murder William Fredrich. 
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FORMS OF INDICTMENT FOR MURDER AND FORMS FOR 
OTHER OFFENSES IN ENGLAND 


al. 
Statement of Offense 


MURDER 
Particulars of Offense 
Roland Duck on the 15th day of July, 1923, in the county of 
Middlesex, murdered Nellie Pearce. 
2. 
Statement of Offense 


MANSLAUGHTER 
Particulars of Offense 
A. B., on the day of , in the county of 
» unlawfully killed J. S. 
3. 
Statement of Offense 


RAPE 
Particulars of Offense 


A. B., on the day of , in the county of 
had carnal knowledge of HE. F. without her consent. 


4, 
Statement of Offense 
Larceny, contrary to (section 17 (1) (a) of the Larceny Act, 1916). 
Particulars of Oifense 
A. B., on the day of , in the county of 
, being clerk or servant to M. N., stole from the 
said M. N. ten yards of cloth. 
. 5. 
Statement of Offense 
Robbery with violence, contrary to (section 23 (1) (b) of the 
Lareeny Act, 1916). 
Particulars of Offense 
A. B., on the day of , in the county of 
, robbed C. D. of a watch, and at the time of or 
immediately before or immediately after such robbery did use personal 
violence to the said C. D. 
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6. 
Statement of Offense 
First Count. 
Lareeny, after a previous conviction 
Particulars of Offense 


A. B., on the day of , in the county of 
, stole a bag, the property of C. D. 
A. B, has been previously convicted of burglary on the 
day of , at the assizes held at Reading. 


Statement of Offense 
Second Count. 
Receiving stolen goods, contrary to (section 33 (1) of the Larceny 


Act, 1916). 
Particulars of Offense 
A. B., on the day of , in the county of 
, did receive a bag, the property of C. D., knowing 
the same to have been stolen. 
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Coumirmants or Fornian-porn WuiTs Prisonzrs, January 1, To Junn 30, 1923, py Country or Birtu, py OrrEensz 
AND Sex, For THE Unirep States. 


CLASS OF INSTITUTION, OFFENSE AND 
BEX 


Prisons AND REFORMATORIES 
Ge ee mee MO ass ae 


Female.......... 


a rg a a a ae 
Malicious mischief and trespassing..M... c 
HOMnicationtse tees oreteensessen M.... 
Fornication and prostitution.............. ae 
Obscenity. iA 
Carrying concealed weapons M.... 
Violating CI he eae yee 
Violating liquor la WS... aM 
Disorderly conduct.....c.sss:cssecsecseese+ M.. u 
Drunkenness.............ceccecssesrscseeseeseees he 
INL QTENGY eee ceccescostnechsepsctecinevaie M.. a 
Gambling serene te cc te, M.... 
Nonsupport or neglect of family...... ae 
Other and unknown causeg.............. M... 

Jams, WoRKHOUSES AND Strats Farms 
All offenses...........0..... Male.............. 
Female.......... 


Malicious mischief and trespassing..M.... 
PNONPICA GION teatiesceetesrterics-csstee-ccccnasere M.... 
Fornication and prostitution.............. Bete 


Total 
and Wales 


England 


> 
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ek iipeasi ors 2 
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906]| 32 
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STN peat BE ssl roe al Be al Persea Mean MDF | eee 
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44 2 
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CAN) ee I aie 0 ae Ui Fas 6 te ee a ee Peco rose 
947 60 
178 19 
18 1 
3]. i 
139 
72 7 
76 10 
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1 
6 
59 
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Commiruants or Fornian-born Waits Prisoners, January 1, To Junu 30, 1923, sy Country or Birra, py OrFrEnsy 
AND Sux, FOR THE Unrrep rats. 


n ~ 2 
4 3 3 ma 3g =) Ss ‘é. 
CLASS OF INSTITUTION, OFFENSH, AND ae! S aa eee ir = pay bee a 
a| 3 ie £ als 3s | 8 me 1 3 
a\3 Bo hiee | cael ns 413 Ele 
pa | | zl ey ea | es) eee n {do 
Prisons AND REFORMATORIENS 
All offenses..................f Male... ‘ 


NO co Bm ow bs 


9° Malicious mischief and trespassing..M.... | 3}......c.[-ceelscefuoecselsre|sossssss|sosseeacee[ ssseeseee|-aesesef-ccceeectccceccl dL ae 
10> Hornica tions nt...) cee ee a dit a Pere oee Bey Peer Peete Pepto (A gear]: rma Wi weaty boners! | et +8 
11 Fornication and prostitution.............. Bast) 2 Btec| ives cee el brteecre ferme in are : {| 4s 


12 Obscenity. 
Ra 


14 Carrying concealed \ weapons. Ms Vie Gis 
15 Violating drug laws... 


16 Violating liquor laws 


17 Disorderly conduct..........-:cccceccsssee-0. ae Rabsthoaee!| deavoden lavcvugess: luctha cane osaugnycf.ceer sve | den erestes Gea ened oper er an ane } 
18 Drumkenness...........ccscsceecsccssseseeessses { ut mhsh|nsvassarsslicsbisonn|avscbyeluenecesvaal a S'Lvenvemsresl ep 22] Scosste| coe,cosi] | CS] seceeeeelataey cet ann 
19 EOE eer Ea P| Rien a 
20NGarn pling esa ee aa Moy dp arakbakad Ubcd| cuePowe. [ests beet tee an ananammama 
21 Nonsupport or neglect of family...... bee eae 
22 Other and unknown causes.............. M.. eo 13) Pad 

Jarts, WorkHOUSES AND State Farms 
23 All offenses.................. bee ee, 

Female 


84 TObscenity. a on..oc ks 


Soma pele eed tee a eee aa | ie | a ied 
86 Carrying concealed weapo! 


387 Violating city ordinance...ccs..0..... M.... Tite lieecatses 3 
A Hr revere ge) ea ef OR Ro ee ae 
38 Violating traffic LAWS... eseesnsessee.f M.. J i 1439) E| 
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LEGAL EXECUTIONS, 1920 


Total | Hanged Electrocuted | Not Stated 


Registration Area........ 


Delaware: ...ccshececessees 
District of Columbia... 


TV OTL 82 ce tsenc nese evs sesciess2 
Tilinois... ts 
PRGA ver ctescksescohtencesv cess 
TGGT GUC KC Yiesscevacersusesseies 


IO UISIRILAN gs wer ccecevee sennee 
Maryland tessreccssleconcsres 
Massachusetts.. 
Mississippi..............0.005- 


Missouri....sccscessescsseeesees 
INOW J CTECY:..0..cc0.ccs00000s- 
INQ WY IODIC iN escesccercdasacntes 
North Carolina............ 


TUG ean pce voices bertieseteeie 


South Carolina............ 
Tennesseé........... 
VAT PINTS to nn ccestadesoss ees 


’ 


Birmingham, Alla........ 
Atlanta, Ga.... 
Augusta, Ga... 
Dallas, Texas..... oss 
Beaumont, Texas........ 
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LEGAL EXECUTIONS, 1921 


Electrocuted 


Not Stated 


Registration Area........ 


California............:00000 
Connecticut...............05 
District of Columbia.. 
A Op Coy y fe Fee rere 


ent wcleyacesiccaresseesosnse 
OUISIAD A ccctievestectenssuces 


Maryland... 
Mississippi. 
IMSS OUTEE yecctreaseesncaee 


Pennsylvania................ 
South Carolina 
Virginia......... % 
Washington.................. 


Birmingham, Ala........ 


Mobile, Alan c0...{ 3 | bse “an toons [| 2 
Montgomery, Ala........ Be RO NE ER ee 2 


Houston, Texas ES 
Ha yaileerniecnjsnvccte 


seeecseell cereeeer| wees cere] coon ewesMesee sees | even cces 
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LEGAL EXECUTIONS, 1922 


Total Hanged Electrocuted Shot 


l 


AREA 

3 | 

° 

& 
Registration Area........ 124 |) 72) 52) 34 7 14.)°20 | 88 1.56 | 32 |° 2 f .2 In... 
Californian...) 5 
Connecticut.......:........:] 1 
District of Columbia..| 1 | 
Ml oridiais aver serconsncee 1 
Georgia tien circuiscenees 5 | 
Tllinois....... 1} 
Nnidianacston.nsttetee| R24 
Kentucky etncticce.assss|) 0 
Mouisianaret. cere ce 
Maryland , on 
Misgsissippi...ccceescoocessso] 0 4 
Montana.............00s0+ 1 | 
Webrask sie ccec-cscsesouss iL 
New Jersey........ccccseee 5 
New York Pet kell 
North Carolina............ 3 | 


OR Once ccasmeecccl 12 | 


Oregon yer cus coke rs: 3 
Pennsylvania................] 26 1 
South Carolina............ 


Tennessee... eee 
Utah....2 
S VAT RIN As. A... cn gcrpiessosseee 
Washington..............00+ 


ma © . 


Mobile, Ala.....cccee-| 2 | 
Houston, Texas............ 1} 
San Antonio, Texas....| 1 
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LEGAL EXECUTIONS, 1923 


Total | Hanged Electrocuted Shot 


| 
AREA 
| 


Total 
Total 
White 
Colored 
Total 
White 
Colored 


ao 
oo 
m 


Registration Area........;106 


Californias nse.c.05e 4 
District of Columbia.. 


Georgie. facectsas.caaee 


Tn O19 Sashes sccdesvectiantenes 


Rrentuckiyncnussecosstace 
a Dye ttcst-trt:Reppereccn mcr ee 


Maryland... 
Massachusetts.............- 
Missippi 
Miss OUT cas.aacesocmius 


Montana cs casdcvesbeceees 
New Jersey......cccccccececees 
New NOLIE. Fc sSasecn sd 
North Carolina............ 


Birmingham, Ala........) 1 fi... 1 Oe Berea 2 Se eee eee snsss| saneeeee ates 
San Antonio, Texas...) 1 | tees Ff Dl ccc dese acestees Pease ctl asnes Ree be Mencese 
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LEGAL EXECUTIONS, 1924 


Registration Area........ 


Californian cemces 
Florida....... 
Georgia... 


Nice F Wako eeere peae bce 


Illinois.... 
Indiana... 
LOW Sa... en 
PROMCUWOK Ys. jrcscectevcrstecs- 


GO MISTR NG, cct.cs sess ee acoen-s2 
Massachusetts... 
Mississippi....... 
IMISSBONITIL, cerrtecccctoehonsesce- 


North Carolina............ 


OBL OR sa canceerlocsunsie caves 


Pennsylvania................ 
South Carolina............ 


Uy eg eR ese cecttecs ssasccerselavee 


B Vir etDigee, <2 scorccroscsse+cs 
Washington...............+5 


Montgomery, Ala........ 
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LEGAL EXECUTIONS, 1925 


Total Hanged Electrocuted Shot 
| ee | Be ! 
AREA | 
| : 
i] 2 3 = 2 2 = 12 3 = A 3 
»~ _ » 
22/2/23] 2/4] 22/4] 2] 2/4 
(294 (esq tS) ier SS eS E lol a4 Faso 
peed | H 
Registration Area........ 41 | fs 


Alabama... 
Californisicaaccsnsececte 
District of Columbia.. 
Pin Oise cesses crc 


Iowa....... 
Kentucky.. a 
LOWisianaececseresecesesse 


Maryland (resecte ccs. 
Mississippi 
Missouri.... 
Montana................. 


Webraskea.iisccccss..cceeores 
New Jersey... 
New York..... a 
North Carolina............ 


Temnessee........cccccccce sees 
Utah. ction ee 


Virginia... 
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Number of Deaths and Death Rates per 100,000 Estimated Popula- 
tion, from Homicides, in Registration States and the 
District of Columbia, 1920-1925 


HOMICIDES 
NUMBER Rate per 100,000 population 


STATES 1925 | 1924 | 1923 1922 | 1921 | 1920 | 1925 | 1924] 1923 1922 | 1921 | 1920 
t t 


172 t 
{ ii T T t { 
t tT Tt T t 
286] 7.9| 9.6) 9.1] 10.3] 11.6] 8.2 
oloradOtectcnssscststacsvsessoossss 84 87] 8.1] 10.0} 9.2) 11.7] 11.8] 9.2 
Connecticut. 55 547 3.5) 3.5] 3.0] 2.9] 2.9] 3.9 
elaware......... 9 9] 3.8] 7.3] 3.9) 9.2] 7.1] 4.0 
District of Columbia. 61 46} 11.9) 9.2) 10.1) 9.8] 13.0) 10.4 
Florida. Neeetareecs carte tanc arseibosee sess 454 198} 35.9] 28.9] 30.0] 22.7] 24.9] 20.2 
{ t 18.3] 17.2) 18.9} ft t 
20 3.9] 5.0} 3.4) 3.0) f t 
770 480} 10.9} 10.5} 9.3} 9.8) 8.8] 7.4 
204 138] 6.6) 7.3) 6.1] 5.7] 6.4] 4.7 
66 t Deileeeedtaa. tl oap Ke t 
94 84] 5.2) 5.5) 6.8) 7.2) 7.5) 4.7 
394 218] 15.7) 14.3) 14,2) 11.6] 16.2} 9.0 
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